Belore the
SURFACE TRANSPORTATION BOARD

DOCKET NO AB 865-X

and }‘ 0\

DOCKET NO FD 34869

HONLY CREEK RAILROAD. INC
PETITION FOR DECLARATORY ORDER

MEMORANDUM IN REPLY TO PETITION FOR DECLARATORY ORDER
AND IN SUPPORT OF MOTION TO REOPEN AB 865-X AND RECONSIDER
DECISIONS THEREIN, AND TO CONSOLIDATE AB 863-X AND FD 34869

Kathleen C Kauffman (DC Bar # 323212)
Yan Ge (DC Bar # 496740)

ACKERSON KAUFFMAN FEX, PC

1250 H Street, NW, Suite 850
Washington, DC 20005

Tel (202) 833-8833

Fax. (202) 833-8831
kauffman/:ackersonlaw com

Attorney for Gary L Roberts,

Roberts Pipeline Construction Company, Inc
and Roberts Construction, Inc

John H Brooke

Anthony D Rufatto

BROOKE-MAWHORR ATTORNEYS A1 LAW
PO Box 1071

112 . Gilbert Street

Muncie, IN 47308-1071

Tel (765)741-1375

Fax (765)288-7763

Of Counsel

Dated June 18, 2007



TABLE OF CONTENTS

TABLE OF AUTHORITIES.

INTRODUCTION.. . . ..

STATEMENT OF FACTS

ARGUMENT .

I

Il

Il

IV.

When 1t existed, HCR was a non-carrier and used the rails as a spur so
today the Board has no authority or jurisdiction over questions related to
their abandonment

A. HCR has always been a non-carrier. which, as matter of law, 1s not
subjcct to the jurisdiction of the Board

B The Board has no jurisdiction over the line because HCR used 1t as
8 SpUr....coece . .

The Board has no jurisdiction today becausc the rails werce de facro
abandoned prior to the petition for abandonment authonty

The STB has no junsdiction over the Henry County track because HCR
has already excrcised 1ts authorized abandonment even 1f 1t has not filed a
noticc of consummation... ... e e .

A Abandonment may occur and thus terminate the STB’s jurisdiction
even 1 the railroad has not filed a notice of consummation

1. Consistently with the language, the history. and the purpose
of the rule, abandonment may be consummated abscnt a
notice of consummation

(L% ]

Under the casc law, abandonment may occur where the
railroad has not filed a consummation notice.

B Given the particular facts of the instant case, consummation of
abandonment has occurred

[f necessary, the STB should grant the Motion to Recopen AB 865-X and

Reconsider Decisions rendered therein to find that 1t did not have
Junisdiction over the rails at the time 1t 1ssued 1ts August 2004 decision

The Board should decline to interpret Indiana state law. . .

. 10

12

12

15

18

. 21

23

26

27

29

31



CONCLUSION ...

CERTIFICATE OF SERVICE

1

—_— ]



TABLE OF AUTHORITIES

Cases

Bar Techs , Inc, v Conemaugh & Black Lick R R,
73 F Supp 2d 512(D Pa 1999) . . . 12-15

Becker v STB,
132F.3d60(DC Cir 1997) . . . passim

Birt v Surfuce Transp Board,
90 F 3d 580 (D.C. Cir 1996) .... e e .. .. .19

Brotherhood of Locomotive Engineers v United States,
101 F.3d 718 (D C Cir 1996) . - . 15,16

United States v Brooklyn Eastern Dist Terminal,
249 U S. 296, 304 (1919) . o N - . 13

Burlington Northern RR Co ,
1998 WL 857070, *3 (STB, Serv Nov 30, 1998) e e . .19

Chicago & North Western Transp Co ,
467U S.622,633(1984) . . .. .. . . 22

Crawford v United States,
796 F2d924 (7" Cir 1986) . . . ... .. ...l . 11

Frischv ICC,
59 F 3d 248 (D.C Cir 1995) . e .. ) ) .22

Hayfield Northern R Co, Inc v Chicago and North Western Transp Co ,
467 U S 622 (1984) . .. . . . . 22

Hughes v Consol-Pennsylvama Coal Co ,
945 F 2d 594 (3d Cir 1991) Ce 16

Kelly v General Electric Co
110 F Supp 4 (D Pa 1953) 13,14

Kieronskiv Wyandotte T R, Co,
806 F 2d 107 (6th Cir 1986) 14

Lone Star Steel Co v McGee,
380 F 2d 640, 648 (5% Cir 1967). cert dened, 389 U S 944 (1967) 13-15



Lucas v Township of Bethel,

319F 3d 595 (3d Cir 2003) . . .. ..22
Nevadav DOE,

457 F 3d 78 (D C Cir 2006) . . . .. 13
New York Central R Co v Chicago & Eastern lllimois R Co ,

222 F 2d 828 (7th Cir 1955) . . . 17
Nicholsonv ICC.

711 F2d 364 (D C Cir 1983) . 15,16
Okoro v Bohman,

164 F 3d 1059 (7™ Cir 1999) . e e e e .1
Preseaultv 1CC,

494U S 1(1990) . e . P e 22
Prizevouts v Indiana Bell Telephone Co ,

76 F3d 132(™Crr 1996) . . . .11
Rochelle R R v City of Rochelle,

1998 U S Dist LEXIS 13043 (D Ill 1998) 17
RLTD Railway Corp v Surface Transportation Board,

166 F 3d 808 (6th Cir. 1999) . . . passim
Sullivanv Lemoncello,

36 F3d 676 (7" Cir. 1994) . . .. . . . .11
United States v Idaho,

2908 U S 105(1936). . ... . 15-17
Statutes
61 FR 11174 . . . 24,25
Other Authorities

Burlington Northern Raitlroad Co .
Docket No AB-6-346X (June 8, 2005) . . . .. . 19

lowa Power, Inc - Construction Exemption — Counsel Bluffs, 14,
8 1CC 2d 858 (Dec 20, 1990) . 22

1v



Norfolk and Western Ratlway Co,
Docket No AB-290-168X (May 3,2005) .. e e e e e . .19

RLTD Railway Corporation-Abandonment Exemption -
In Leelanau County, M,
Docket No AB-457 (Sub-No. 1X), 1997 STB L.EXIS 283, * 4

(Serv Oct 30. 1997) . . 18, 26
Regulations
28USC §2342 . .. .. . . C. 30
49USC §10501(a). ...... C e e e e e 12
49CFR §115229(c)(2) . e e - e 23
49US.C §10102() .. .. e e e v 13
49 U S.C § 10906 . - - e e . 18



MEMORANDUM IN REPLY TO PETITION FOR DECLARATORY ORDER
AND IN SUPPORT OF MOTION TO REOPEN AB 865-X AND RECONSIDER
DECISIONS THEREIN, AND TO CONSOLIDATE AB 865-X AND FD 34869

INTRODUCTION

This request for a declaratory order involves a short section of mactive track that
was sold by Conrail 1n 1993 and 1s now the subject of an abandonment proceeding by
Honey Creek Railroad (“HCR™) Becausc of a dispute with an adjomning property owner
pending 1n state court, the board has been asked to make a declaratory ruling The only
declaratory ruling posstble at this time 1s the Board has no jurisdiction over the track
section The owner of the tracks 1s not a carrier  'When used the tracks were a spur  The
tracks were abandoned before the requested abandonment order was issued 1n August
2004 The tracks are abandoned today

STATEMENT OF FACTS

Willhlam E Smuth (*Smith”) 1s an Indiana farmer and fced mill owner. He owns
three elevators one 1in Henry County, a second 1n Rush County, and a third 1in
Morristown (Smuth Dep 5-6)' Smith operates the elevators through a whoily owned
company called Mornistown Grain Co, Inc (“Morrnistown Gramn™). (Smith Dep 6, Doc
Req Response 9)2

Smith sells his grain FOB at his elevators The purchaser arranges for the hopper

cars that are filled at the elevators  Smith provides an engine to push or pull the cars

: Deposition Transcript of William E Smuth (“Smuith Dep ™), February 12, 2007, attached as
Exhibit H to Dcclaration of Kathlecn Clubb KaufTman (“Kauffman Decl **)

* See Ex H 1o Kauffman Decl , also 1loney Creek Railroad, Inc ’s Response to Roberts’ Request
for Production of Honey Creek Railroad, Inc ("D Req ™). September 13, 2006, atlached as
Exhibit F to Kauffman Decl



from the interstate railroad (Norfolk Southern or CSX) to his elevator (Smuth Dep 21-
23, 34 at Ex H to Kauffman Decl ) In each case, Smith owns the tracks to his elevator
The spur at Morristown is owned by Smith through some entity other than HCR The
tracks to the other two elevators arc owned by IICR. HCR was formed by Smith 1n 1993
to own the track Smuth 1s the sole shareholder of HCR (Smuth Dep 7-15, McGathey
Dep Ex. 4)> HCR has no employees (McGathcy Dep Ex 5 at Ex K-2 to Kauffman
Decl )

The Rush County tracks were purchased from Indiana Hi-Rail. a private lin¢
rather than a common carrier linc  (Stmth Dep 12, 26 at Ex H to Kauffman Decl )
Smith purchased the line because Indiana Hi-Rarl was going to scrap it 1if Smith did not
buy it Similarly, the Henry County spur was purchased from Conrail to keep 1t from
being scrapped 1in October 1993 {Snuth Dep 14-15, 97 (Conrail was going to abandon
this railroad and Smith purchased 1t to serve [his] grain terminal)} In the Finance Docket
approving the purchase, Honey Creek 1s designated a “non-camer” (See Exhibit P to
Kauffman Decl Honey Creck Railroad, Inc , Acquisition and Operation Exemption -
Line of Consolidated Rail Corporation. FD 32332, served Scptember 20, 1993) The
portion of the Conrail linc north of the grain elevator was abandoned, leaving only the
stub-ended portion serving Mornistown Grain  (See Exhibit Q to Kauffman Decl
Consolidated Rail Corporation — Abandonment Exemption — in Henry and Madison
Counties, IN, AB 167 (Sub No 1122X) scrved December 21, 1993 } Smith financed the
later purchase through a grant and loan from the Indiana Department of Transportation

(‘INDOT"), which took a security intcrest on the rails (Smith Dep 30at Ex Hto

3 See Ex H to Kauffman Decl , also Exhibit A trom Deposition Transcript of Michacl McGathey
(“McGathey Dep ™). attached as [xhibit k-] to Kauffinan Decl



Kauffman Decl ) Smth could request the grant because HCR claimed to be a
“ratlroad !

The two sets of track owned by HCR to serve the Henry County and Rush County
elevators are nearly identical Both are less than six miles 1n length Both are stub-
ended They start at the respective elevator and end at the respective interstate linc  Both
arc wholly contained within one county of one state (Smith Dep 7-15at Ex. H to
Kauffman Decl.) The majority of the rail 1s ight weight primarily 100 pound in the case
of Henry County, with only a few miles of 130 pound and about a hundred feet of 140
pound ra1ll (Smith Dep 100-01 at Ex H to Kauffman Decl ) Because of the different
s1zes of the clevators they serve, the Henry County rails are only responsible for about a
quarter of HCR’s traffic (Smith Dep 76 at Ex. H to Kauffman Decl ) Both havca
single customer which 1s also wholly owned by Smith Momstown Grain ° (Interrog 3,
Doc Req Response 9, Smith Dep 9, 17)°

HCR does not charge Morrnistown Grain for the service 1t provides

Q Were there arrangements between Morristown Grain and Honey Creek

Rail as to the cost for transporting the grain on the  line in Henry

County?

A No We just run 1t as a branch off the —ofY the Norfolk Western [sic]

and hauled our own products down there  And that was the main reason
for having the railroad

“ HCR obtamned certain loans and grants from the INDOT for both the Rush County line and the
Henry County line Its presentation of itself as a railroad 1n front of the state agency does not
make 1t a railroad carrier, which 1s subject to the Board's junisdiction under federal law  As the
analysis i Part TA m the argument section shows, HCR was a non-carrier

* Under examnation from his counsel, Smith testified that onc time the [lenry County rails were
used to bring 1n an engine to a peaking station (Smith Dep 102) He also testified that “we
didn’t have any shippers " (Smith Dep 103) and ““Well, we just  pulled those {lat cars up there
for kind of a special exception 1 mean, there wasn’t a customer as such as they was on the line,
settled on the line 1t was just an unload, off-loading ~ operation, 1s what it amounted to ™
(See Ex H to Kauffman Decl )

§ See Honey Creek Railroad, Inc 's Response to Roberts™ Interrogatories to Honey Creck
Railroad, Inc (“Interrog ™), attached as Exhibit G to Kauffman Decl , Doc Req at Exhibit F, and
Smith Dep at Exhibit H to Kauffman Decl



Q. Okay So 1t wasn’t hke Honey Creek sent a bill to Momstown Grain

for operating the rail?

A No’
Morristown Grain transfers money to HCR as necessary to meet operating expenses
(Smith Dep. 60-61 at Ex H to Kauffman Decl ). HCR maintains no schedulc and files no
tanfls (Smith Dep 21, 98 at Ex II to Kauffman Decl ) Smuth could not produce a
connection agreement with Norfolk Southern (Smith Dep 87 at Ex H to Kauffman
Decl) Although all carriers are required to file their Operating Time Table and
Operating Rule Book with INDOT, these documents have not been filed for HCR
(McCathey Dep 26, 34 at Ex J to Kauffman Decl )® Also, consistent wath its non-carricr
status when it first acquired the Henry County spur, HCR never filed any documents with
the ICC or the Board between 1ts 1993 acquisition and 1ts 2004 abandonment apphication

Further, HCR has not maintained, built or received revenue {rom any buildings,
loading platform. agent, station. telegraph, and tclephone or fiber optic lines HCR
maintains no bridges or connections (Interrog 11 at Ex G to Kauffman Decl , Smith
Dep. 27 at Ex H to Kauffman Decl ) It owns no rail cars (Smith Dep 33 at Ex Hto
Kauffman Decl ) Smuth testified that he had no obligation to kecp maintenance or
financial records (Smith Dep 28-29 at Ex H to Kauffman Decl.; Interrog 1.2 atEx G
to Kauffman Decl ) Thesc facts show that these rails, like the sct of rails serving the
Mormistown elevator, arc spurs

There 1s no dispute that HCR abandoned all use of the Henry County spur 1n the

1990’s, long before 1t filed for abandonment authority 1n 2004 Flenry County records

conclusively show that a portion of the tracks between the elevator and the Norfolk

7 See Smith Dep 21 at Ex H to Kauffman Decl
8 See Deposition Transcrpt of Michacl McGathey (“McGathey Dep *), April 10, 2007, attached
as Ex J to Kauffman Decl



Southern linc were paved over in August 1996 (Thomburg Dep 15-16, Miller Dep 6-
9)° With the paving 1n place, the tracks could not be used (Smith Dep 94-95 at Ex H to
Kauffman Decl (tracks unusablc until asphalt removed)) Smuth testified that he did not
know about the paving (Smith Dep 72-73 at Ex H to Kauffman Decl . Intcrrog 5 at Ex
G to Kauflman Dccl ) It was impossible to miss the paving 1f a train had attempted to
run on the tracks afier August of 1996 However, Smith contends that the tracks were
used until sometime 1n 1999, when an clevator grain bin collapsed and blocked the tracks,
and the clevator closed (Smiuth Dep 16 at Ex H to Kauffman Decl , Interrog 4 at Ex G
to Kauffman Decl ). This claim 1s not credible or consistent with the physical evidence.
Iowever, whether traftic stopped 1n 1996 or tn 1999, 1t clearly stopped long before the
abandonment proceeding was filed in August 2004

HCR files an annual report with the Indiana Department of Transportation The
2000 report states that the total track milcage was 13.5, with 6 5 of this track designated
as “mamn line” (McGathey Dep Ex 5 at Ex. K-2 to Kauffman Decl ) The report for
2001 states the total track mileage as 6 S miles (McGathey Dep Ex 4 at Ex. K-1 to
Kauffman Decl ) The difference includes the subtraction of the Henry County spur
Smith removed the few mules of 130 pound track on the Henry County spur and moved 1t
to the Rush County spur Norfolk Southern removed the swatch that had connccted the

Henry County spur to 1ts hne ' (Smith Dep 88 at Ex H to Kauffman Decl , Interrog 8

? See Deposition Transcript of Mark Thornburg {~Thornburg Dep ™), February 12, 2007, attached
as Exhibnt L to Kauffman Declaration. Depositton 71 ranscript of Rickey Miller ("Miller Dep ™).
February 12, 2007, attached as Cxhibit M to Kauffman Declaration

'® HCR may also refer to Smith Dep Ex 9 This purports to be a Norfolk Southern document
that states “IICCR advised |11/1/01 that rail service had been discontinued * Consequently. the
Norfolk Southern engineering department received a “Track Retirement Request” form on
December 1, 2001 to remove 180 fect of track where the Henry County spur connected to
Norfolk Southern The track retirement was designated “complete ™ Norfolk Southern retused



at Ex G to Kauffman Decl.) Afler Smith removed the track, all that was left on the
Henry County spur was 3 mules of 100 pound rail not connected to the Norfolk Southern
tracks Smmth acted without notice to or permission from the Indiana Department of
Transportation which had a security interest 1n the rail (McGathey Dep Ex 12 at Ex K-
3 to Kauffman Decl.)

In early 2002, questions arose at INDOT about whether the Henry County spur
had been “‘abandoned ™ When asked, Smith reported that he had “severed 1ts Sulfur
Springs Linc [Henry County line] and begun to salvage the track matenals ** (McGathey
Dep. Ex. 12, Smuth Dep Ex. 7)'' After being discovered, INDOT told Smuth to stop
salvage activity until the secunity interest 1ssues were resolved  Smith was also asked to
obtain an abandonment certificatc from the STB. Smith petitioned for and rcccived a
new grant from INDOT which was uscd to pay off the original grant The security
interest on the Henry County rails was released and a new secunty interest was placcd on
the Rush County spur (Smuth Dep 47 at Ex H to Kauffman Decl )

In August 2002, INDOT followed up on its February instruction to Smuth to file
for abandonment authonty with the STB Despite Smith’s abandonment of the hne, he
still had not filed for authority This 1s what the business records of INDOT reflect about

the conversation

Roberts’ request for documents. but this exhibit was later represented by HCR's counsel as
having been given to him by one of his “contacts™ at Norfolk Southern {Smith Dep 64) This
document 1s not a business record of HCR and was not produced by Norfolk Southern as its
business record in the normal course of discovery It cannot be authenticated and therefore HCR
should not be permitted to rely on it As such it must be rejected because it cannot be
authenticated

" See Ex K-3 to Kauffman Decl , Exhibit 7 trom the Deposition I'tanscript of Wilham E Smuth
(“Smuth Dep Ex ™), attached as Exhibit I-1 to Kauffman Decl



I spoke with Bill Smuth. President of Honey Creek Railroad this mornng in
response to your email 1 advised Bill that 1t was 1n his best interest to get his
abandonment application filed with the STB as soon as possible. He expressed
some hesitation to do this as he doesn’t want the night-of-way to revert (as it
would once the STB approves abandonment) As an alternative, Honey Creck
plans to instruct its M-of-W contractor to remove the cross bucks and any
crossing signals and to conspicuously remove a section of rail on both sides of
each crossing Once this 1s donc, hazardous matenals trucks and school buses are
no longer required to stop at the “crossings”
(See Ex O to Kauffman Decl )" At the deposition, Smith confirmed the conversation did
occur '* As planned, the signs and rails at crossings were removed n 2002, (Smith Dep
50-51 at Ex H to Kauffman Decl) However, Smith continued to delay filing for
abandonment authority. It was not until August 2, 2004 that Honey Creek filed its noticc
of exemption On August 20, 2004, the Board 1ssued 1ts order stating that the
abandonment cxemption would be effective September 21, 2004, and a notice of
consummation had to be filed by August 20, 2005 HCR agreed to a notice of interim
trail use, but no agreement was reached and the notice cxpired (Interrog 10at Ex Gto
Kauffman Decl )
Approximately two-thirds of a milc of the Henry County spur bisects a farm field

owned by Gary Roberts By the spring of 2005, the night of way was a blight For years,

the right of way carried no traffic, was not maintained, and caused flooding on Roberts®

'* Email from Mike Seime to Larry Loveall. August 22, 2002, produced by INDOT 1n response to
request for production of documents by Roberts
¥ It was difficult, to say the least, to pin Mr Stith down on this conversation  Before he took
refuge in total amnesia, this was his testimony
Q Do you recall telling Mike Scime that you were hesitant about filing the abandonment
apphcation because you didn't want  the night of way to revert to the property owners?
A Could have been | think so
Q Dud you have some reservations about filing an abandonment application because of the
reversionary rights of property owners?
A Tdon'tknow that [ had that 1 did--I do remember saying something about that
(Smith Dep 48-49)



fields (See Roberts® Aff) Elsewhere, several crossings had been paved over and rails
had been removed ‘Lhe physical appcarance of the nght of way and the lack of usc
declared to the common observer that 1t had been abandoned (See Smith Dep Exs 10-
21 at Ex I-2 to Kauffman Dccl ) Roberts removed some of the rails preparatory to
returning the right of way to its oniginal grade A dispute between Smith and Roberts
ensued, resulting in a state court action over their respective nnghts FHCR successfully
moved to have a question referred to the Board for advisory ruling

On Apnl 18, 2006, HCR filed a petition for a declaratory order and requested a
new Finance Docket number for the petition rather than filing 1t in the open docket for the
abandonment procecding On June 30, 2006, counsel for Roberts requested an additional
extension of time in which to conduct discovery, noting that the case

“presents important issues as to whether de facto or dejure abandonment

occurred prior to HCR’s 2004 request for abandonment authonty or before the

actions at i1ssue and the underlying state proceeding occurred The Board and
courts have recogmzed that whether a railroad has abandoned a line turns on the
railroad’s “objective mntent,” and further that there 1s no rigid formula for
determining intent.”

On July 6, 2006, HCR filed a strong objection 1o the requested cxtension
maintaimng that there were no relevant facts to investigate because Roberts could not
dispute the abandonment given the state of casc law and the 1ssuance of the August 20,
2004 abandonment order (See FD 34869, Reply of Honey Creck Railroad, Inc to the
Roberts Supplemental Petition for Further Extension of Time, Doc 216972, July 6,
2006) The Board granted the requested cxtension to permit time for discovery on July 7.

2006 The Board stated

HCR argues that Roberts’ request for a further extension of time 1s improper
because Roberts seeks discovery on factual 1ssues that are rrelevant and collateral



to the matter beforc the Board Roberts’ extension request 1o conduct discovery
and file a reply 1s reasonable and will be granted

{(Doc 37177 STB, served July 10, 2006)

In 1ts Reply, HCR also stated “The HCR abandonment proceeding has been
concluded with the exception of filing a notice of consummation which has been
postponed with the consent of the Board as a conscquence of the pending state court
hugation ” (See Honey Creek Railroad, Inc — Petition for Declaratory Order, FD 34869,
Doc. No. 216738 at p 2) 1ICR has petitioned four times for an extension of the time in
which to file the notice of consummation If HCR did not intcnd to abandon the Henry
County spur, under 1ts interpretation of the law, 1t could have simply let the August 20,
2005 deadlinc pass Instead, it has repeatedly filed to roll the deadline forward, and now
has an extension until February 11, 2008 '

HCR trnied one more time to stop discovery through a request for a protective
order on July 18, 2006, again asserting that no discovery could be relevant to the 1ssuc
before the Board (See FD 34869, Expedited Motion for Protective Order, Doc 217081,
July 18,2006 at 2) The Board denied the motion, noting that 1t had alrcady granted
Roberts the right to conduct discovery (See FD 34869, Doc 37214 STB decision served
July 20, 2006) Since that timc, the parties filed (and the Board has approved) scveral
unopposecd requests to extend the deadline for Roberts’ bricf to pcrmat discovery Over
the last year, extensive settlement discussions have taken place as well as discovery

Obtaining discovery from HCR has been difficult Despite extensive document
requests, the only documents 1t produced were a handful of property tax notices bor the

rest, IICR said 1t had no documents, retained no documents, or therc were no responsive

"4 See 1oney Creck Railroad. Inc — Abandonment Exemption - in Henry County, IN, Dochet No
865-X (STB. scrved February 2, 2007)



documents other than thosc already 1n the STB docket or previously discovered through a
document request to the Indiana Department of Transportation. (Smith Dep 6 at Ex H to
Kauffman Decl ) However, long after the prescribed time period for HCR'’s production
of documents had expired, documents miraculously appcarcd when necessary to bolster
HCR’s arguments (See Smith Dep 64 at Ex H to Kauffinan Decl )'* For Mr Smuth’s
part, he testified that he could not remember 1f he made improvements at rait crossings as
represented 1n the loan papers with INDOT (Smith Dep 31 at Ex H to Kauffman Decl ),
did not recall sceing a document request (Smith Dep 34 at Ex H to Kauffman Decl ), did
not remember answering the interrogatories or signing them (Smith Dep. 35 at Ex H to
Kauffman Decl ), and he “has no 1dea why™ he waited until August 2004 to file
abandonment proceedings afler being told 1n February 2002 that he should do so (Smith
Dep 63) '
ARGUMENT
On the presumption that the Board has exclusive junisdiction, the Circuit Court of

Henry County has requested a ruling from the Board on the following question

Under the orders and decisions of the STB 1n STB Docket AB-

865X, Honey Creck Rarlroad, Inc -Abandonment Exemption-in

{lenry County, Indiana, did Honey Creck Railroad Company

obtain and cxercise 1n accordance with STDB regulations

abandonment authority so as to remove 1ts railroad nght of way
and track matcrnials placed thereon from the national rail

'* In addition, on March 22, 2007 afier the Smith Deposition. and st months afier the document
production deadline, HCR produced bills of lading that it maintains show use of the Henry
County spur in 999 The late production of allegedly self serving documents after depositions
closed cannot be permitted  The documents do not on their face allow use and the late production
violates discovery obligations

'* HCR's failurc or refusal to produce evidence peculiarly withtn his knowledge and may warrant
the inference that the evidence would be unfavorable to his contention  See Indianapolis and
Cmncinnati Traction Company v Montfort, 80 Ind App 639. 646 (Ind Ct App 1923)

10



transportation network and the jurisdiction of the STB and subject
them to the claims of Defendants under Indiana [aw?

Pursuant to that orécr, HCR filed 1ts petition for declaratory relief and this new
finance dockct was opened In considering its answer to the Henry County Circuit Court,
the first question for the Board 1s whether, today. 1t has junsdiction to answer the
question '7 See RLTD Railway Corp v Surface Transp Board, 166 T 3d 808 (6th Cir
1999) (affirming the STB's decision that it lacked junsdiction in a proceeding, noting the
STB’s considerable discretion in its determination of junisdictional facts, noting the entity
was not an interstate carrier, and concluding the STB clearly had not found 1t 1n the over-
nding ntcrests of inferstate commerce to assume jurisdiction ™)

The answer to the question of the Board’s current junsdiction requires an
examination of (1) the use of the Henry County rails owned by HCR and the non-camer
status of HCR, (2) IICR’s conduct before the Board's August 20, 2004 order authorizing
abandonment of the Henry County spur, and (3) HCR’s conduct after that order was
1ssued The facts show (1) when the Henry County rails existed, HCR was a non-carner
and used the rails as a spur so today, the Board has no authority or junisdiction over
questions related to their abandonment, (2) the rails were de facto abandoned prior to the
petition for abandonment authority, depriving the Board of jurisdiction today even if the

tracks were not a spur, and (3) HCR has improperly manipulated the abandonment

7 It 15 well-established that a court has jurisdiction to determine its own jurisdiction
Okoro v Bohman, 164 F 3d 1059, 1063 (7“’ Cir 1999) (citations omitted) Before considering
the merits of the case, the court must resolve the jurisdictional 1ssue first Crawford v United
States, 796 T 2d 924, 928 (7" Cir 1986) Turther. a question as to a court's jurisdiction can be
rased at any time Sullivan v Lemoncello, 36 F 3d 676 (7" Cir 1994) Any objections to the
subject-matter jurisdiction of a court cannot be warved Prizevous v Indiana Bell 1elephone Co ,
76 F 3d 132, 134 (7" Cir 1996)

11



process by failing to file its Notice of Consummation of abandonment long after the line
was both de facto and de jure abandoned. again, depriving the Board of authority today

Although 1t 1s not necessary to consider the state of the Board's jurisdiction in August
of 2004 1n order to decide what jurisdiction 1t has today, the Board may wishtodoso To
facilitate that potential review, Roberts, as an intcrested party, has filed 2 Motion To Reopen
AB 865-X and Reconsider Decisions Therein, And To Consolidate AB 865-X and FD 34869
This memorandum 1s filed in support of that motion If the Board undertakes that
reconsidcration, the facts will show that 1n August 2004, the track in question was a spur and
opcrated by HCR, a non-carner, so that the Board had no authority or jurisdiction over its
abandonment It will also find that the Henry County spur had been de facto abandoned prior
to August 2004, depriving the Board of junisdiction at the time 1t 1ssucd the abandonment
decision

As a result of 1ts lack of jurisdiction today and 1n August 2004, the Board should
rule that the railroad nght of way and track matenals placed thercon are not part of the
national rail transportation network and are not subjcct to the junsdiction of the STB.
This dispute, between neighbors over approximately a mile of tracks in Henry County,
Indiana, should be resolved in state court under state law
L. When it cxisted, HCR was a non-carrier and used the rails as a spur so today

the Board has no authority or jurisdiction over questions related to their

abandonment.

A. HCR has always becn a non-carrier, which, as matter of law, is not
subject to the jurisdiction of the Board.

The Board’s junisdiction 1s limited to “transportation by raid carrier” 49U S C §
10501(a), Bar Techs , Inc v Conemaugh & Black Lick RR .73 F, Supp 2d 512(D Pa

1999) (c1ting numerous admunistrative decisions of the Board and its predeccssor, the
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Interstatc Commerce Commuission) The Board has no junsdiction over non-carners like
HCR. See id
A “rail carrier” 1s defined as “a person providing common carrier railroad
transportation for compensation ™ 49 U S C § 10102(5) Courts have determined that a
railroad 1s a common carrier railroad “if it purports to hold itself out as a common carrier
for hire and 1f there 1s an ostensible and actual movement of traffic for the public for
hire * Nevada v DOE, 457 T 3d 78, 86 (D C Cir 2006), Bar Techs , 73 F Supp 2d at
515 (citations omitted), Kelly v General Electric Co , 110 F Supp. 4,6 (D Pa 1953)
As the Kelly court well explains.
A common carrier has been defined generally as one who holds himself out to the
public as engaged 1n the business of transportation of persons or property from
place to placc for compensation, offering his services to the public gencrally The
distinctive characteristic of a common carrier 1s that he undertakes 1o carry for all
people indiflerently, and hence 1s regarded 1n some respects as a public servant
The dominant and controlling factor in determining the status of one as a common
carricr 1s his public profession as to the service offered or performed
Kelly, 110 F Supp at6
Thus, the principal test for the determination of a railroad as a common carrier 1s
“whcther there 1s a bona fide holding out coupled wath the ability to carry for hire
Nevada, 457 F 3d aL 86 The test 15 an objective one, relying upon what the carmer
actually does rather than upon the label which the carrier attaches to 1ts activity or the
purpose which motivates it Unired States v Brooklyn Eastern Dist Termunal, 249 U §
296, 304 (1919), Lone Star Steel Co v McGee, 380 F 2d 640, 648 (5™ Cir 1967). cert
dented. 389 U S 944 (1967) (involving different statute but addressing 1dentical

definition of “*common carner™)
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In applying the test, courts ofien look at a number of factors including, but not
limited to, the number of shippers, the relationship between the carrier and the shippers,
the method of charging Iees for the service (whether the carrier charges fees for all
people indifferently or negotiates the fee case by case), any indicia of reaching out to the
public (c g , advertisement), the naturc of the use of thc line (whether 1t goes to a point in
another state or merely serves the purpose of loading, reloading or switching), the nature
of the service, (whether the carmner engages in business of offering to transport goods or
passengers by rail) See Kieronski v Wyandotte T R, Co , 806 F 2d 107 (6th Cir. 1986);
Lone Star Sieel Co , 380 F 2d 640, Bar Techs . 73 F Supp 2d 512, Kelly, 110 F Supp 4

Applying those factors, the court in Bar Techs concluded that the company therce
was a non-carrter and that the Board had no jurisdiction over 1t because “1t has no
intention of operating its rail line as a common carrier for hire to shippers. but seeks only
a means of transporting 1ts own carloads of steel from™ 1ts own plant onto the intcrstate
rall network Bar Techs, Inc,73 F Supp 2d at 515

Simularly. 1n the instant case, HCR merely uscd the Henry County line to
transport grain from the clevator at Momstown to the interstate line opcrated by the
Norfolk Southern HCR purchascd the Henry County spur from Conrail to keep 1t from
being scrapped in October 1993  (Smith Dep 14-15, 97 at Ex H to Kauffman Decl )
After the purchase. the track only served Mornistown Grain, which Smith owns 1n 1ts
cntirety as he does HCR  (Smuth Dep 17 at Ex H to Kauffman Decl ) It maintained no
schedule and filed no tanffs See Facts supra

There 1s no evidence that 1ICR ever held itself out to the gencral public as a

carrier IICR was not paid by Morristown Grain and there 15 no ¢vidence of a contract
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with Norfolk Southern (Smuth Dep 21. 87 at Ex H to Kauffman Decl ) Sporadically,
HCR received $35 per car from Norfolk Southern, but that practice stopped (Smiuth Dep
22, 60 at Ex 11 to Kauffman Dccl ). Morristown Grain funded HCR on an as-needed
basis. (Smith Dep. 60-61 at Ex H to Kauffiman Decl ) HCR also obtained grants from
INDOT But HCR’s own label which 1t attached to 1ts activity has no bearing upon the
determination of the HCR’s status as a common carner  What counts 1s what HCR
actually did See Lone Star Steel Co , 380 F 2d at 648

Thus, by looking at the conduct of HCR, the Board should conclude that [ICR
was not a carrier and, therefore, that 1t lacks junisdiction over HCR

B. The Board has no jurisdiction over the line because HCR used itas a
spur.

Under49 U S C § 10906, “the Board docs not have authority under this chapter
over construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks ” (emphasis added) The language under this
section 1s almost 1dentical to that codified at 49 U S C § 10907 before Congress cnacted
the Interstatc Commerce Commussion Termination Act in 1995 (“ICCTA™) The
legislative history of the ICCTA shows that Congress intended the exemption of
abandonment of spur tracks See Bar Techs, 73 F Supp 2d at 516 (citing HR Conf
Rep No 311, 104th Cong, 1st Sess 179, reprinted n 1995 US CC AN 793, 864)

In applying the statutes, the courts have repeatedly held that the Board has no
Junsdiction over abandonment of spur tracks See United States v Idaho, 298 U S 105,
107 (1936), Nicholsonv 1C C.711F 2d 364, 365 (D C Cir 1983), cert demed, 464
U S 1056 (1984), Brotherhood of Locomotive Eng 'rs v United States, 101 F 3d 718, 721

(D C Cir 1996), Bar Techs , 73 I Supp 2d 512.



The 1ssue of whether certain trackage 1s a “spur” or an extension of a railroad
line 1s “a2 mixed question of fact and law left by Congress to the decision of a court -- not
to the final determination of either the federal or a state commuission * fduho, 298 U § at
109, Hughes v Consol -Pennsylvanmia Coal Co , 945 F.2d 594, 612 (3d Cir 1991) In
determuning that 1ssue. courts cxamine the facts of the particular case. See 1d

While consistently taking a case-by-case approach, today courts give controlling
weight 10 the use and/or intended usc of the track segment See Nicholson, 711 F 2d at
367-68, Brotherhood of Locomotive Eng 'rs, 101 F 3d at 726 (“we have previously
approved the [CC’s focus on usc™). As the D C. Circwit held: “[1]t 1s well established that
the determination of whether a particular track segment is a ‘railroad line’ . or a *spur,
industnial, tcam, switching, or side’ track  turns on the intended use of the track
segmcent, not on the label or cost of the segment ™ Nicholson, 711 F 2d at 367 (emphasis
added) The rationale for emphasizing the usc of the track, as the D C Circuit further
explans, is

[T3t 1s sufficiently plain, from a considcration of not only the obvious purpose

prompting the [Interstate Commerce Act| but also of the general nature of the
tracks mentioned, that Congress mntended to subject to the requirements of

[section 1(18) ] so-called main or branch lines of railroad, that 1s, lincs designed

and uscd for continuous transportation service by through, full trains between
different points of shipment or travel, and 1o exclude from the operation of the
statute all that mass of “tracks” (as distinguished from “lines”) naturally and
necessarily designed and used for loading. unloading, switching, and other
purposes connecled with, and incidental to, but not actually and directly used for.,
such transportation scrvice

Id at 367-68 (cuitation omitted) (brackets 1n oniginal), see also Hughes, 945 F 2d at 612
In addition 1o the use of the track, courts also look at other factors, including the

amount of trafTic over the linc, whether the railroad maintained regularly scheduled

service, the number of shippers. whether the raillroad maintained any stations. loading
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platforms, buildings, or agents alongside the line, and whether the linc was constructed of
hghtrail See Idaho, 298 U.S. 105, New York Central R Co v Chicago & Eastern
Hlmois R Co ,222 F 2d 828, 830 (7th Cir 1955) Whether the line has been uscd for
storage or is stub-ended have also been relied upon as significant critenia. Rochelle R R
v Cuty of Rochelle, 1998 U S Dist LEXIS 13043 (D Il 1998).

Even relatively long tracks are found to be spurs 1f that 1s how they arc used In
Iduho, the Supreme Court upheld the lower court’s finding that a nine-mile track was
spur on the grounds that the track was constructed to serve one customer, that the line
“has never maintained a train schedule or regular service over this trackage, has never
furmshed express, passenger, or mail service, has maintained no buildings. loading
platforms, or agent at any point along the trackage, and has had no telegraph or telcphone
line 1n connection therewith,” and that practically no shipments occurred in the opposite
direction Jdaho, 298 U.S at 108-10

Similarly, in Hughes, the Third Circuit held that a fourteen-mule track was a spur,
reasoning that the line, located wholly intra-state, {unctioned as a route to unload and
transfer shipments, did not invade the territory of another railroad, was used by only one
railroad, and served only one customer

Likewise, in the instant case, the HCR tracks 1n Henry County are stub-ended and
serve a single customer whose owner created HCR for the sole purpose of transporting
grain from the clevator 10 the Norfolk Southern ine HCR charges this customer no fee
HCR has no employecs and owns no rail cars It maintains no schedule and files no
tanffs It files no Operating Time Table or Operating Rule Book Its rail is hght and

contained wholly within one county ol one state 1t has not maintamned, built, or recerved
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revenue from any buildings, loading platform, agent, station, telegraph, and tclcphone or
fiber optic lines There 1s no fact that points to these tracks being anything other than a
spur since Conrail transferred them to HCR and abandoncd the track and connection
north of the elevator

Thus, the track at 1ssue 1s a spur  Accordingly, the Board has no junsdiction
either over the abandonment of the track or over the issucs arising out of the
abandonment of'the line  See 49 U S.C § 10906

IL. The Board has no jurisdiction today because the rails were de facto
abandoned prior to the petition for abandonment authority

Courts have ruled that de facto abandonment can terminate the Board’s
junisdiction no matter whether a de yure abandonment has been consummated [n 71997
RLTD Railway, after balancing different factors, the Board ruled that once the [ ] line was
severed from the intcrstate rail network, “there was both a de facto and de jure
abandonment of that line, and the ICC lost junsdiction over the property.” RLTD Railway
Corporation-Abandonment Exemption - in Leelanau County, MI, Docket No AB-457
(Sub-No 1X), 2 STB 685, 1997 STB LEXIS 281, * 17 (Serv Oct. 30, 1997) The
railroad appcaled that decision to the Sixth Circuit  After finding that the railroad de
Jacto abandoned the line, the court upheld the ICC’s ruling without considering whether
there was a de yure abandonment RLTD Ry Corp v STB, 166 F 3d 808, 812 (6th Cir
1999) (1999 RLTD Railway™) This ruling has two instructive indications (1) de facto
abandonment can occur independent of de jure abandonment, and (2) de facto
abandonment can terminate the STB’s junsdiction

Both courts and the Board have adopted the fact-specific approach 1n determining

whether a railroad had abandoned a inc  As the D C Circunt holds, “in determining
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whether a railroad has abandoned a line, one must focus on the railroad's objective
intent ” Becker v STB, 132 F 3d 60, 62 (D C Cir 1997) (citations and internal quotation
marks omitted). see also 1997 RLTD Ravlway, 1997 STB LEXIS 283.* 12n 15 No
single fact controls, and the Board and courts have sometimes come (0 opposite
conclusions on secmingly similar sets of facts Compare Becker, 132 F 3d 60 and RLTD
Ry Corp . 166 F.3d 808 with Birt v STB, 90 F.3d 580 (D C Cir 1996), Norfolk and
Western Railway Co , Docket No AB-290-168X (STB Scrv May 4, 2005), and
Burlington Northern Ratlroad Co , Docket No AB-6-346X and -335X (STB Serv June
8, 2005) In addition, the Board “enjoys considerable discretion in 1ts determination of
junisdictional facts * 1999 RLTD Railway Corp, 166 F.3d at 812 Indeed, the Board can
decide to cxcrcise abandonment authornty over “purely local lines operated by regulated
carriers when, in the Commission’s judgment, ‘the over-rniding intercsts of interstate
commerce requirefe] it ™" Id at 813 But the Board did not find such over-riding interest
becausc RLTD was not an interstate carrier. /d

Similarly. in this case, HCR was not an interstate carmer Moreover, all of the
cvidence establishes an objective intent to abandon prior to August 2004 In addition,
there 1s nothing in the facts to suggest that the over-nding interests of interstate
commerce require the Board to exercise its discretion to assert abandonment authonty
over a purely local ine. There is no trail issue here Instcad, there 1s only an attempt to
use the Board’s regulations to trump the operation of statc laws on reverter to aid one
party over another 1n a dispute over less than a mile of rails

The following facts show that Smith, the owner of HCR, had the objective intent

to abandon the Henry County spur prior to August 2004
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The line north of Morristown Grain was abandoned by Conrail in 1993,
and therefore severed the Henry County spur from the interstatc rail
network at one end and left the track stub-ended.

The tracks had been unusable since a key crossing was paved over 1n
1996

The sole use of the line was to move hopper cars back and forth to the
elevator which collapsed and became inoperable 1n 1999

HCR removed the Henry County tracks from the mileage 1t reported to
INDOT 1n 2001

The Norfolk Southern switch and track connecting the spur was
completely retired and removed 1n 2001 That removal made the stub-
ended track completely severed from the interstate rail network

Smith removed almost half the track by February 2002 e did not
publicly report the salvage of rails covered by the INDOT security
agrcement.

In February 2002, when asked by INDOT, Smith admitted that the line
had been severed and he had begun to salvage materials

There were no tan(Ts to cancel becausc HCR had never filed a tanff HCR
never even filed an Operating fime Table or Opcrating Rule Book with
INDOT HCR made no filings of any type with the STB between its 1993
acquisition of the rails as a non-carrier and 1ts 2004 abandonment
application

The facts support that HCR was a non-carrier

20



e Additional track was removed near additional crossings and the crossings
were paved over in August 2002
o Smith intentionally delayed filing for de jure abandonment because he did
not want the right of way to revert
o The blight condition of the track has caused flooding and damage to
Roberts’ property
When some railroads stop using track or salvage track, it may or may not be
conclusive evidence of objective intent to abandon a set of tracks Compamnies that are
actually runming a railroad operation may shift traffic or rails without conclusively
deciding that the night of way will no longer be used for rail purposes This 18 not the
case here. HCR owned two short spurs for the purpose of moving Mornstown Grain’s
product to the interstate raif lines. When the Mornstown Grain elevator at the end of the
Henry County rails ceased to operate. Smith had no use for the rails The actions he took
between 2000 and 2002 conclusively show his objective intent to abandon the rails
This s not a case where the Board should exercise discretion to maintain
authority over this now purely local (and mghly incomplete) set of rails to nowhere. No
1ssues of interstate commerce are implicated No 1ssues of rail banking arc implicated
What has happened here is the owner of a 5 9 mule spur first 1gnored the Board and its
regulations, and then sought to manipulate the process so that the Board would provide a
shield against the opcration of statc law The Board was not created for this purpose
1I1.  The STB has no jurisdiction over the Henry County track because HCR has
already exercised its authorized abandonment even if it has not filed a notice

of consummation.

A. Abandonment may occur and thus terminate the STB’s jurisdiction even if
the railroad has not filed a notice of consummation.
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It 1s well-established under the case law that once a carner abandons a rail line,
the linc 15 no longer part of the national transportation system and the STB’s junisdiction
terminates, although the Board is empowered to impose conditions on abandonment
Preseaultv ICC, 494U S 1, 6 n 3 (1990), Hayfield Northern R R Co, Inc v
Chicago & North Western Transp Co . 467 U S, 622, 633 (1984). see also Frischv
IC C,59F 3d 248, 253 (D C Cir. 1995), lowa Power, Inc — Construction Exemption —
Counsel Bluffs, 14,8 1 C C 2d 858 (Dec 20, 1990). In cases where the Board attaches
post-abandonment conditions to a certificate of abandonment, 1t retains jurisdiction /d,
Lucasv Township of Bethel, 319 F 3d 595, 602 (3d Cir. 2003) If the STB imposes no
such conditions, the STB’s authorization of abandonment puts an end to the STB’s
regulatory authonty Id

In the instant casc, the Board did impose certain post-abandonment conditions,
but al] have been satisfied in a manner consistent with the abandonment of the spur
Specifically, through the decisions respectively served August 20, 2004 and September
20, 2004, the STB attached environmental, public use and trail use conditions to the
HCR’s exemption The Board gave interested parties 180 days to pursue the conditions
and accordingly set the effective date of the HCR's exemption to March 20, 2005."® The
Board also required the HCR to file a notice of consummation when 1t had completed the
authonized abandonment The deadhine for filing such a notice was August 20, 2005 At

HCR’s request. that deadlinc was cxtended four times and 1s now set to February 11,

'8 See Honey C'reek Railroad. Inc — Acquisiion and Operation Exemption - Line of
Consolidated Rail Corporation, STB Docket No AB-865X (STB, Serv Sept 20, 2004), and
Honey Creek Ruilroad, Inc — Acquisiion and Operation Exempnion — Line of Consolidated Renl
Corporation, STB Docket No AB-865X (STB, Serv Aug 20, 2004)



2008 The rationale for the requested exiensions was the pending state court action and
then the pending request for a declaratory order The Board grantcd the extensions
without the benefits of the facts developed during discovery or the arguments presented
here

On June 7, 2006, when the HCR opposed Roberts’s supplemental petition for
further extension of time for filing this brief, 1t stated, “*[t]he HCR abandonment
proceeding has been concluded with the exception of filing a notice of consummation
which has been postponced with the consent of the Board as a consequence of the pending
state court liigation.” (Reply of Honey Creek Railroad. Inc. To The Supplemental
Petition of Respondent For Further Extensions of Time (June 7, 2006), at 2 )

In fact, since March 20, 2005, all the conditions of the abandonment have been
satisfied Today, HCR 1s reduced to contending that its unilateral withholding of the
notice of consummation of abandonment ;s sufficient to maintain the Board’s jurisdiction
over a rail bed with no connection to interstate commerce, no pending trail use
negotiations, and, for the most part, no fracks (HCR's Br at 2-3) Oddly. the requested
cxtensions for the filing of thc notice of consummation arc also evidence of the objective
mntent to abandon If HCR intended to abandon its abandonment, 1t should have simply
let the deadlinc pass under its interpretation of the law HCR's argument contradicts the
language of the rulc, the history and the purpose of the rulemaking. the case law
nterpreting the requirement of notice of consummation, and the functions of the STB

1. Consistent with the language, the history, and the purpose of the rule,
abandonment may be consummated absent a notice of consummation.

49 CFR § 1152 29(e)X2). 1n pertinent part, provides®
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A railroad that receives authority from the Board 1o abandon aline  shall filca

notice of consummation with the Board to signify that 1t has exercised the

authonty granted and fully abandoned the line (e g , discontinued operations,

salvaged the track, canceled tanffs, and intends that the property be removed from

the intcrstate rail network)  Notices will be deemed conclusive on the point of

consummation 1f there are no legal or regulatory bamers to consummation.™

The plain language above shows (1) that a railroad 1s required to file a notice of
consummation, (2) that the purpose and function of the notice 1s to inform the Board that
the railroad has abandoncd the line, and (3) the effect of filing the notice is that once 1t 1s
filed, no onc can inquire whether abandonment has occurred Nothing in the language
ordains that without a notice of consummation, consummation of abandonment cannot
occur To the contrary, consummation of abandonment can occur before the filing of the
notice As the rule language shows, the function of the notice 1s to signify that the
railroad has consummated abandonment In other words, 1f actual abandonment occurs,
the railroad should notify the Board that abandonment has been consummated Thus, 1n
terms of the timeline, abandonment can occur before and independent of the filing of the
notice This interpretation is consistent with the purpose and the history of the
rulemaking

Iirst. the consummation notice 1s merely evidence that the railroad intends to fully
abandon the line. 61 FR 11174, 11178 (notice of proposed rulemaking) (emphasis
added), see also 1996 WL 734579, * 8 (Dec 9, 1996) (final rulcs) Although thc Board
gives a conclusive effect to a notice on the 1ssue of consummation of abandonment, the
Board never intends to make the consummation notice a necessary requirement in

determining the railroad’s intent to abandon the line As the STB stated in 1ts making of

the rule requiring notice of consummation.
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“[N]otices [of consummation] that are filed would be deemed conclusive on the
point of consummation 1f there are no legal or regulatory barners to
consummation lf no notice of consummation of abandonment has been {iled, we
would continue to look at the other facts and circumstances to determine 1f
consummation of the abandonment had occurred.”

61 FR 11174, 11178, see also 1996 WL 734579, * 8 (Dec 9, 1996) (final rules)

The languagc above shows that the conclusive effect given 1o a notice of’
consummation only means that 1f a railroad files such a notice. the notice not only
answers 1n the positive but also puts an end to the question of whether the railroad has
intended to abandon a line In other words, 1f there 1s a notice. there s an intent to
abandon But reversing the proposition to argue that if there 1s no notice, there 1s no
intent to abandon 1s wrong  As the Board 1tself explains, “1f no notice of consummation
of abandonment has been filed, we would continue to look at the other facts and
circumstances to determine 1f consummation of the abandonment had occurred ™ Id

Second, the interpretation that abandonment may occur, irespective of the
cxistence of a notice of consummation 1s consistent with the purpose of the enactment of
the rule That purpose was to codify the practice of requiring the railroad to file a notice
of consummation As the Board stated in its proposal of the rule,

“Although the practice was never codified, until 1984 the 1CC required a railroad

to send the agency a letter confirming that 1t had consummated, or fully exercised

Since then, some carriers have continued to send in these Jetters. Moreover, the

courts have considered these Ictters 1n determining whether a line 1s still part of

the interstate rail network ”
61TR 11174, 11177

Thus, the notice-of-consummation requirement 1s nothing new to courts and the

Board As the following analysis shows, the case shows that consummation of
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abandonment may occur notwithstanding whether the railroad files a notice of
consummation

2. Under the case law, abandonment may occur where the railroad has
not filed a consummation notice.

Under the case law, absence of a consummation notice 1s not determmative on the
1ssue of whether abandonment has consummated 1In 7997 RLTD Railway, the Board
addressed a sismilar issue to that 1n the instant case, 1 € , whether abandonment had
occurred and thus terminated the Board’s jurisdiction /997 RLTD Railway, 1997 STB
LEXIS 281, *9-10 In holding that abandonment did occur, the Board explicitly rejected
the railroad’s argument that 1t had not abandoned becausc 1t had not filed the required
notice of consummation J/d. As the Board further cxplained. “it would be inappropnate
for us to focus only on a single outward manifestation of the railroad’s intent (1 ¢, the
failure to file a letter of consummation) ” Jd at 11-12 n 15 (parenthesis in oniginal)
Holding otherwise will allow railroads *“to mampulatc the abandonment processes by
invoking rcgulations only when 1t 1s converuent,” /d at 10-11 That 1s what happened 1n
the mnstant case

In Becker, 132 F 3d 60, a railroad filed for and rcccived abandonment authonty,
engaged 1n and then terminated trail use negotiations. but filed no notice of
consummation, and then three months later. sought to reopen the proceeding to negotiate
a trail use agreement The Board agreed 1o re-open, and the Circuit Court reversed
finding on thosc facts. that the line was abandoned when the first NITU expired The
Circuut Court hoped. as did the Board, that the new requirement for a written notice of

abandonment would eliminate the uncertainty over abandonment that the Board and the

Circuit Court had to confront in that casc /d atn2 The new rule has not worked to



eliminate uncertainty 1n this case because of 1ts manipulation by HHCR Although HCR
had up 1o a year to finish the abandonment and file the notice of consummation. 1t
finished the abandonment on March 20, 2005 and then sat on the notice  The rule 1s
designed to force the railroad to satisfy thc abandonment conditions within a year Itis
not designed to let a railroad sit on an abandoned line for a ycar or more afier it 1s
abandoned so that 1t can use the delay in filing a notice of consummation to stall the
transfer of land nghts

Here, as HCR admitted, “[t]he HCR abandonment proceeding has been concluded
with the exception of filing a notice of consummation which has been postponed with the
consent of the Board as a consequence of the pending state court litigation *'® In other
words, the HCR has finished everything as requircd, with the exception of the notice of
consummation Moreover, the reason 1s not to kecp the abandonment proceeding open so
that 1t may enter into agrecments to prescrve the line  The only reason for withholding
the notice of consummation 1s to keep the Board's jurisdiction, which has no bearing on
the merits of whether the HCR has consummated abandonment

Thus. the Board cannot give conclusive effect 1o the ahsence of the
consummation notice and must look at specific facts of the instant casc to determine
whether abandonment has occurred such that 1t lacks jurisdiction over the instant case.
The facts are what determine abandonment and hence, the Board's junsdiction

B. Given the particular facts of the instant case, consummation of
abandonment has occurred.

In determining whether a railroad has abandoned a hine, “one must focus on the

railroad's objective intent ™ Becker, 132 F 3d at 62 (citations omitted) In determining

1% See Reply of Honey Creek Railroad, Inc To The Supplemental Petition of Respondent For
Further Extensions of Time (Junc 7, 2006),atp 2
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intent, courts look at a variety of indicia: “a line 1s fully abandoned when a certificate of
public convenience and necessity 1s 1ssued and has become effective, tanffs have becn
canceled and operations have ceased ™ Jd (internal marks and citations omitted)

Moreover, “determination as to whether there is an abandonment should involve a
morc searching and functional inquiry about the actual intent of the parties to the
transaction than reliance on “the bare formalitics ™ RLTD Railway Corporation-
Abandonment Exemption-In Leelanau County, MI, 1996 Docket No AB-457X, WL
476653, *3 (STB, Serv. Aug 23, 1996) (“1996 RLTD Railway™) In other words, courts
should examine the totality of the circumstances and balancc all the factors involved in
each case See 1997 RLTD Railway, 1997 STB LEXIS. * 10 There, the Board found that
the line had been abandoned because 1t was scvered from the interstate rail network

In Becker, the court held that the railroad had abandoned the line on the grounds
that the railroad (1) had sought and been granted an exemption from the requirement of a
certificate of public convenience and necessity, (2) had ccascd scrvice, (3) had cancelled
its tarifTs, and (4) had taken the step of removing the rails Admitting that all those
factors are equally consistent with discontinuance of operations as they are with
permanent abandonment, the court further concluded that the railroad had expressed
intent not to continue trail use negotiations See Becker. 132 F 3d at 62 Considering all
the factors as a whole, the court ruled that abandonment had been consummated and that
the Board lost jurisdiction /4 at 62-63

In the nstant case, all the facts that support the conclusion that the line was
abandoncd before the abandonment petition was even filed support the conclusion that

the line 1s abandoned today Simularly 1o /997 RLTD Ry . the linc here was scvered from
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the interstate rail network by 2004 In addition, as 1n Becker, the NITU has expired

without an agreement or an extension. The only thing that has not happened is the filing

of a piece of paper a notice of consummation The notice has been dclayed solcly to

maintain the jurisdiction of the Board Junsdiction is flexible, but it 1s not such a

formless thing that it can be stretched this far. The picce of paper does not create

jurisdiction, the facts do The facts have not supported jurisdiction for several years To
permut a piece of paper unilaterally withheld by HCR to trump the facts would crcate the

same unsupported and illogical result the Circuit Court rejected in Becker See td atn 4
Thus, when HCR pctitioned the Board for a declaratory order, abandonment had

already been consummated Accordingly, the Board has not junisdiction over HCR’s

petition.

IV.  If necessary, the STB should grant the Motion to Reopen AB 865-X and
Reconsider Decisions rendered therein to find that it did not have
jurisdiction over the rails at the time it issucd its August 2004 decision.

In 1ts opposition to Roberts’s supplemental petition for further extension of time,

HCR argucd that Roberts cannot raise a de facto argument because, according to HCR, 1t

would constitute a collateral attack on HCRs authorized abandonment (See HCR’s

Reply to Roberts’s Supplemental Petition for Further Extension of Time Docket FD

34869, at 4) Although the Board implicitly rejected that argument by granting Roberts™s

petition of extension of time so discovery could be conducted. we will address the 1ssue

anticipating that HCR will repeat 1ts contention
First, the Board can determine that 1t has no jurisdiction today Dcpending on the

grounds for that determination, 1t may raise questions about the Board’s jurisdiction in

August 2004 when 1t had no facts before 1t. but 1t 1s not necessary 1o reverse that decision
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Second, if the Board disagrees, 11 can re-open the abandonment procecding and
reconsider the orders itsclf. The statute, on which HCR bascs 1ts collateral attack
argument, stales

The court of appcals (other than the United States Court of Appeals for the

Federal Circunt) has exclusive jurisdiction to enjoin, set aside, suspend (1n whole

or 1n part), or to determinc the validity of . all rules, regulations or final orders

of the STB ™
28 U.S C § 2342, (parenthcses in orniginal)

With its plain language, the statute only prohibits any court other than a federal
circuit court of appeals from reviewing {inal orders of the STB. But 1t does not prevent
the Board from reviewing its own orders To the contrary, Congress specifically allows

the STB to reconsider 1ts own decision.

The Board may. at any time on 1ts own initiative because of material error, new
evidence, or substantially changed circumstances—

(1) reopen a procceding,
(2) grant rehearing, reargument, or rcconsideration of action of the Board, or
(3) change an action of the Board

An intercsted party may petition to rcopen and reconsider an action of the Board
under this subsection under regulations of the Board

49U S.C §722

Thus, the Board’s prior decision on HCR’s abandonment authority 1s subject to
reconsideration  If the Board finds that the facts and the arguments presented here show
there was matenal error 1n the orders entered 1n the abandonment docket. the Board can
and should re-open that proceeding, reconsider its actions and then change 1ts actions In
any cvent, the Board cannot decline to heed Roberts’s arguments on the issue of whether

the Board retains jurisdiction today
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V. The Board should decline to interpret Indiana state law

HCR requests that the Board interpret [ C §32-23-11-6{a)(2) The interpretation
and application of an Indiana state statutc 1s not included 1n the question referred for an
adwvisory ruling and 1s not within the junisdiction or expertisc of the Board. If the Board
1ssues a declaratory ruling other than a statement that it has no jurisdiction. 1t must limst
the ruling to the question presented by Henry County Circuit Court for an advisory ruling

CONCLUSION

HCR has never been a carner The Henry County linc in HCR’s hands 1s a spur
Only recently, HCR acted like a carnier, with track subject to STB junisdiction, when it
thought 1t could use the Board to give it an advantage over adjoining landowners The
Board placed the condition of the noticc of consummation of abandonment on IICR to
shield the public from a railroad’s unlimited discretion, but IICR has withheld filing the
notice despite obvious completion of abandonment so 1t can use the open proceeding as a
sword against 1ts neighbors HCR waited until 2004 to file [or abandonment authority
erght years after portions of the track were paved over, five years after the elevator went
out of business and the tracks at that end became unusable, three years after it told
Norfolk Southern to remove the connection with the interstate tracks, and two and a half
years after 1t pulled up half of the rails, paved over additional crossings and was first told
by INDOT to file for abandonment authority INDO I”s records show that the rcason for
the delay was a dcsirc to subvert reversionary rights of adjoining landowners under state
law The Board does not exist to assist the owner of a 5.9 mile spur 1n cfforts to forestall

the operation of state law Roberts respectfully requests the Board 1ssue an order
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declanng that railroad nght of way and track matenals placed thereon are not part of the
national rail transportation network and arc not subject to the junsdiction of the STB

Dated. June 18, 2007

Respectfully submitted,
ACKERSON KAUFFMAN FEX, PC

Kathlee C Kauffman (DC
Yan Ge (DC Bar # 496740)
ACKERSON KAUFFMAN FEX, PC
1250 H Street, NW

Suite 850

Washington, D C 20005
(202) 833-8833

(202) 833-8831 (facsimile)
kaunffmanf@ackersonlaw com

#323212)

John H. Brooke

Anthony D Rufatto

BROOKE-MAWHORR ATTORNEYS AT LAW
P O Box 1071

112 E. Gulbert Street

Muncie, IN 47308-1071

Tel (765)741-1375

Fax (765) 288-7763

Counsel for Gary L Roberts,

Roberts Pipeline Construction Company, Inc
and Roberts Construction, Inc
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CERTIFICATE OF SERVICE

I hereby ccrtify that T have this 18th day of June, 2007 served a copy of the
Mcmorandum In Reply To Pctition For Declaratory Order and In Support of Motion To
Reopen AB 865-X and Reconsider Decisions Therein, and To Consolidate AB 865-X and FD
34869 upon the following via first class Umted States Mail, postage prepaid

Richard R. Wilson, Esq
Pa. I D #25661
127 Lexington Avenue, Suite 100
Altoona, PA 16601

Wilham B Keaton, [isq
KEATON AND KEATON, P C
126 West Second Street
Rushville, IN 46173

John H Brooke, Esq
Brooke-Mawhorr Attomeys at Law
P O. Box
112 E Gilbert Strect
Muncie, IN 47308-1071

Kattfeen C. Kauffman
Attorncy for Gary . Roberts,
Roberts Pipeline Construction
Company, Inc,

Roberts Construction, Inc
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AFFIDAVIT OF GARY ROBERTS

Comes now the Affiant, Gary Roberts, and upon his oath states:

1. Tam an adult and competent to testify as to each and every matter set
forth in this Affidavit.
2. The facts set forth in this Affidavit are made upon my personal

knowledge.

3. Iam the menaging member of an Indiana Limited Liability corporation
named 2s R & R Real Estate, LLC.

4. R & R Real Estate, LLC is a limited liability corporation in good
standing in Indiana.

5. Iand my family owned several hundred acres of farm ground in Praine
and Jefferson townships in Henry County, Indiana from 1987 to 1998.

6. Iand my family transferred title to the real estate to R & R Real Estate,

LLC on January 30, 1998.



7.

10.

11

12.

13.

R & R Real Estate, LLC. has owned the parcels of real estate
continuously since that date of purchase.

Several of the parcels of real estate are transected by the Honey Creek
spur line that runs from its intersection with the Norfolk and Southern
railroad line at State Highway Route 36 and State Highway Route 3,
north of New Castle, Indiana to a few hundred feet past the grain mull
located in Sulphur Springs, Henry County, Indiana on State Route 36.
The real estate contains parcels between County Road 200 West and
County Road 300 West in which the Honey Creek spur razlroad line
transects.

The Affiant is the individual that negotiated the purchase deals for 2ll
of the real estate.

Since 1996, the Affiant has not witnessed any use of the Honey Creek
railroad line by any business, firm or entity

Since 1996, the Affiant is aware that Henry County has paved over the
rail lines as the railroad crosses County Road 125 West, County Road
200 West and County Road 400 North. The map attached as “Exhibit
A" depicts the intersections that have been paved since 1996.

The Affiant also knows that the State of Indiana through one of its
contractors removed the Honey Creek rail lines that cross State
Highway Route 36 as the rail line goes to the grain elevator in Sulphur

Springs. This removal of the rail lines occurred in 2002.



14, The Affant also knows that approximately 1 mile or maze of rail line
owned by Honey Cresk reilroed was rsmoved by the State of Indians
when it performed work on State Highway 3 a1 th: ruil line's
intersection with the Norfolk Southern line that travel; Tarough Henry
County north and south, to Rush County.

15, Since at least 1996, the il road has not maintainei the tracks,
performed repairs or inspected the rail lines.

16. Since at least 1996 there have been severs problems v:th drainage and
flooding occurring from the failure of the railroad ta prapedy maintain
the rait bed.

17. For the past 12 years, the rail lino owned by Honsy Cravk has beep
overgrown with weeds and prairie grasses to the pou t i@t a casual

inspection does not seveal the sxistence of the railresd tes, rails or

even the raiibed. /—/
4 P

Gary Rolerts




STATE OF INDIANA

SS:
Lefasdirt coonry

Before the undersigned, a Notary Public in and for said County and State,
personally appeared this { 8™ day of June, 2007, Gary Roberts and acknowledged the
+ voluntary execution of the foregoing Affidavit.

T ’ "WI'INESS my signature this ( 6 Y day -’ kLk.Q.

/ {1 . ")
. / 5 A 4 r
// 77 2 b It d s  Notary
g Pu,blf‘* /
J Resident of Delaware County

l

I“' \ Mj Comm:sslo'x Expires:

I.Eamrd—__l&lﬂL
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1Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB 865-X

HONEY CREEK RAILLROAD, INC.-ABANDONM
IN HENRY COUNTY, IN

and
FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

DECLARATION OF KATHLEEN CLUBB KAUFFMAN

My name is Kathleen Clubb Kauffman Iam over the age of 21, and I am
competent to make this declaration. The facts stated hercin arc within my personal
knowledge and are true and corrcct | state as follows:

1. Tam an attorney with the law firm of Ackerson Kauffman Fex, P.C. at 1250 I1
Street, N.W.. Suite 850. Washington, D.C. 20005, counsel for Gary I.. Roberts,
Roberts Pipeline Construction Company, Inc. and Roberts Construction. Inc.
(“Roberts™) 1n this action. | make this declaration in support of the
Memorandum in Reply to Petition for Declaratory Order and In Support of
Motion to Reopen AB 865-X and Reconsider Decisions Therein, and to
Consolidatc AB 865-X and FI) 34869.

2. I am an active member in good standing of the Bar of the District of Columbia,
and have been a member 1n good standing at all times since my admission to the

Bar in November 1980.

tJ



3. Attached hercto, in exhibits corresponding to the sequential [etter tabs. arc true
and accurate copics of the following documents:

A. Lxhibit 1 from the deposition transcript of William E. Smuth,
taken on February 12, 2007.

B Exhibit 2 from the deposition transcript of William Smith.

C. Exhibit 3 from the deposition transcript of William Smith.

D. The order granting abandonment of the Honey Creck Railroad,
1ssued by the Surface Transportation Board (the “STB™) on
August 20, 2004.

E Reply of Honey Creck Railroad to Supplemental Petition of
Respondent for Further Extensions of Time, filed with STB on
June 12, 2006.

F. Request for production of documents to Honey Creek Railroad
filed on July 18, 2006 by Roberts and Honey Creck Railroad’s
response of September 13, 2006.

G. Interrogatories to Honey Creek Railroad filed on July 18, 2006
by Roberts and Honey Creck Ratlroad’s response of Scptember
13, 2006.

H. Transcript of deposition of William E. Smith.

I. Exhibit{s) from the deposition transcript of William E Smith.
I-1 Exhibit 7
1-2: Exhibits 10-21

I-3: Exhibit 6

L¥F ]



Deposition transcript of Michael 8. McGathey. representative of
the Indiana Department of Transportation (INDOT), taken on
April 10, 2007.
. Exhibit(s) from the deposition transcript of Michael S.
McGathey.

K-1: Exhibit 4

K-2: Exhibit 5

K-3: Exhibit 12
. Decposition transcript of Mark Thomburg for Henry County,
including Exhibits 1 to 7. taken on Fcbruary 12, 2007
. Deposition transcript of Rickey Miller, including Exhibits, taken
on February 12, 2007.
. Letter from James R. Paschall, Senior General Attorney of
Norfolk Southern Corporation to Kathleen C Kauffman, dated
July 19, 2006.
. Email from Michacl Scime 1o Larry Loveall, August 22, 2002.
. Honey Creek Railroad, Inc.—Acquisition and Operation
Exemption—Line of Consolidated Rail Corporation. FD 32332,
served Scptember 20, 1993
Consolidated Rail Corporation—Abandonment Exemption—in
Henry and Madison Countics, IN. AB 167 {(Sub No. 1122X),

served December 21, 1993,



Dated this 18th day of Junc, 2007

I, Kathleen Clubb Kauffman, declarc under penalty of perjury that the foregoing
is true and accurate. Further, [ certify that I am qualificd and authorized to file this
declaration.

Kathleen Clubb Kauffman
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34964 SERVICE DATE - AUGUST 20, 2004

DO

FR-4915-01-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

[STB Docket No AB-865X]

Honey Creek Railroad, Inc —~Abandonment Exemption—in Henry County, IN

The Honey Creek Railroad, Inc. (HCR) has filed a notice of exemption under
49 CFR 1152 Subpart F-Exempt Abandopments to abandon its entire approximately
5.9-mile line of railroad, between Sulphur Springs and New Castle, in Henry County,
IN.! The line traverses United States Postal Service Zip Code 47362.

HCR has certified that: (1) no local traffic has moved over the line for at Jeast 2
years; (2) there is no overhead traffic on the line; (3) no formal complamt filed by a user
of rail service on the line (or by a state or local government entity acting on behalf of
such user) regarding cessation of service over the line either is pending with the Board or
with any U.S. District Court or has been decided in favor of complainant within the 2-
year period; and (4) the requirements at 49 CFR 1105.7 (environmental reports), 49 CFR
1105.8 (historic reports), 49 CFR 1105.11 (transmittal letter), 49 CFR 1105.12

(ncwspaper publication), and 49 CFR 1152.50(d)(1) (notice to governmental agencics)
have been met.

! HCR acquired the line in Hon ajlroad. Inc.—-Acquisition and
Operation Exemption-Line of Consolidated Rail Corporation, Finance Docket No. 32332
(ICC served Sept 20, 1993) There, it was specified that the line runs between
Consolidated Rail Corporation’s milepost 104.1 and milepost 110.05. HCR states that
these designations were not utilized by it in connection with HCR’s rail operations



STB Docket No. AB-865X

Where, as here, the carrier is abandening its entire line, the Board does not
normally impose labor protection under 49 U S.C. 10502(g), unless the evidence
indicates the existence of: (1) a corporate affiliate that will continue substantially similar
rail operations; or (2) a corporate parent that will realize substantial financial benefits
over and above relief from the burden of deficit operations by its subsidiary railroad See
Wellsville, Addison & Galeton R. Corp.—Abandonment. 354 1.C.C. 744 (1978); and
Northampton and Bath R. Co.~Abandonment, 354 1.C C 784 (1978). Because HCR does
not appear to have a corporate affiliate or parent that will continue similar operations or
that could benefit from the proposed abandonment, employee protection conditions will
not be imposed.

Provided no formal expression of intent to file an offer of financial assistance
(OF A) has been received, this exemption will be effective on September 21, 2004, unless
staycd pending reconsideration. Petitions to stay that do not involve environmental
issues,? formal expressions of intent to file an OFA under 49 CFR 1152.27(c)2),? and
trail use/rail banking requests under 49 CFR 1152.29 maust be filed by August 30, 2004.

Petitions to reopen or requests for public use conditions under 49 CFR 1152.28 must be

2 The Board will grant a stay 1f an informed decision on environmental issues
(whether raised by a party or by the Board's Secticn of Environmental Analysis (SEA) in
its independent investigation) cannot be made before the exemption’s effective date. See
Exemption of Out-of-Service Rail Lines, 5 1.C.C.2d 377 (1989). Any request for a stay
should be filed as soon as possible so that the Board may take appropriate action before
the exemption’s effective date

3 Each OFA must be accompanied by the filing fee, which currently is st at
$1,100. Sce 49 CFR 1002.2(£)(25).

2-



STB Docket No. AB-865X
filed by September 9, 2004, with- Surface Transportation Board, 1925 K Street, N.W,,

Washington, DC 20423-0001.

A copy of any petition filed with the Board should be sent to the HCR's
representative: Richard R Wilson, 127 Lexington Avenue, Suite 100, Altoona, PA
16601.

If the verified notice contains false or misleading information, the excmption is
void ab jnitio.

HCR has filed an environmental report which addresses the abandonment’s
effccts, if any, on the environment and historic resources. SEA will issue an
environmental asscssment (EA) by August 27, 2004. Interested persons may obtain a
copy of the EA by writing to SEA (Room 500, Surface Transportation Board,
Washington, DC 20423-0001) or by calling SEA, at (202) 565-1539. [Assistance for the
hearing impaired is available through the Federal Information Relay Service (FIRS) at 1-
800-877-8339.] Comments on environmental and historic preservation matters must be
filed within 15 days after the EA becomes available to the public.

Environmental, historic preservation, public use, or trail use/rail banking
conditions will be imposed, where appropriate, in a subsequent decision

Pursuant to the provisions of 49 CFR 1152.29(e)(2), HCR shall file a notice of
consummation with the Board to signify that it has exercised the authority granted and

fully abandoned the hine. If consummation has not been effected by HCR's filing of a



STB Docket No. AB-865X

notice of consummation by August 20, 2005, and there are no legal or regulatory barriers

to consummation, the authority to abandon will automatically expire.
Board decisions and notices are available on our website at
“WWW.STB.DOT.GOV.”

Decided: August 16, 2004.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams

Secretary
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RICHARD R. WILSON, P.C.
Attorney at Law

(814) 944-5302 A Professional Corporation Of Counsel to:
(888) 454-3817 (Toll Free) 127 Lexington Avenue, Suite 100 Vuono & Gmy LLC
(814) 9446978 FAX Altoona, PA 16601 2310 Grant Building
rrwilson@atlanticbbn.net Pittsburgh, PA 15219
(412) 471-1800

(412) 4714477 FAX

851 Twelfth Street
Oakmont, PA 15139

June7,2006  Officoc! Froceedings

Hon . Vernon A. Williams, Secretary pooed o tF
Surface Transportation Board Pan of
1925 K Street, NW Public Record

Washington, DC 20423-0001

Re:  Pctition of Honey Creek Railroad, Inc. for Declaratory Order
Fmance Docket No. 34869
Dear Sir:

Enclosed for filing 1n the above captioned proceeding, please find the onginal and ten
copies of Reply of Honey Creek Railroad, Inc.- to The Supplemental Petition of Respondent for
Further Extensions of Time.

Pleasc time stamp the additional copy of this letter and return 1t to the undersigned n the
enclosed self addressed, stamped cnvelope Copies of this Reply have been served on all parties
of record.

Very truly yours,

RICHARD R WILSON, P.C.

’ o 3 /)
Richard R. Wilson, Esq.
Attorney for Honcy Creek Railroad Company

RRW/ab

Enclosures

xc:  Honey Creek Railroad, Inc.
All Parties of Record
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RICHARD R. WILSON, ESQ.
Attorney for Honcy Creek Railroad, Inc.
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(814) 944-6978 fax

Dated: June 7, 2006



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

REPLY OF HONEY CREEK RAILROAD, INC. TO THE
SUPPLEMENTAL PETITION OF RESPONDENT FOR FURTHER
EXTENSIONS OF TIME

Honey Creek Railroad Company, Inc. (“HCR”), files this reply to the Supplemental
Petition for Further Extension of Time submitted on behalf of Respondent on June 2, 2006.
HCR has no objection to affording new counsel the professional courtesy of a 30 day extension
of time in which to file a substantive reply to HCR’s Petition for Declaratory Order, but it takes
strong exception to 2 30 day extenston of time so that counsel can investigate facts and determine
whether discovery will be necessary before filing a reply. This matter has been in litigation 1n the
Indiana courts for over a year. The issuc of referral to the Surface Transportation Board was
before the Court for over six months before disposition and respondent and his local counsel
were therefore clearly on notice of the possibility that referral to the STB might occur and yet
they failed to take action to obtain assistance of regulatory counsel until after the Court granted
referral and HCR filed its Petition for Declaratory Order with the Board. Thus delays in
obtaining knowledgeable counsel or the adequacy of time for responding to HCR's Petition for

Declaratory Order are entirely of respondents own making. His attempts to seek further delay of



the Board’s consideration of HCR’s Petition for Declaratory Order is therefore unwarranted and

mentless.

The issue presented 1n HCR's Petition for Declaratory Order 15 a question of law
conceming the application of the STB’s abandonment regulations with regard to Indiana
statutory provisions and does not present any disputed issues of fact. The HCR abandonment
proceeding has becn concluded with the exception of filing a notice of consummation which has
been postponed with consent of the Board as a consequence of the pending state court litigation.
Moreover, the evidentiary record in the HCR abandonment proceeding is closed but available on
the STB’s website That record could have been reviewed by Mr. Roberts’ local counsel at any
time and can be reviewed by Mr. Roberts” new counsel! with more than adequate time in which to
file a reply to HCR's Petition for Declaratory Order within 30 days.

Moreover, respondent has already 1nitiated discovery in the Indiana courl proceeding
where relevant facts concemning state property law issues can be ascertained after this referral is
returned to the court. (Exhibit A)

Accordingly, HCR does not object to an additional 30 day extension within which
respondent can file a reply to HCR’s Petition for Declaratory Order. However, to string this
proceeding out for 30 days to afford opposing counsel a period to investigate and then to
determine whether further discovery (and delay) is necessary is an open ended, speculative abuse

of the Board’s procedures and is prejudicial to HCR's entitlement to a speedy administrative



determination of its Petition so that this case can be resubmitted to the Indiana couxt for final

resolution.

RICHARD R. WILSON, P.C.
127 Lexington Avenue, Suite 100
Altoona. PA 16601

(814) 944-5302

Respectfully submitted,

RICHARD R. WILSON, P.C.

. n, Bsq.
Attorney for Honey Creek Railroad, Inc.



WALTER B KEATON (1912-1980}
WILLIAM B KEATON

LAW OFFICES
KEATON AND EREATON, P.C.

1268 WEST SCCOND STREET

RUSMVILLE {NDIANA 48173-1874

June [, 2006

Honorable Jay L. Toney
Spec al Judge. Henrv Circust Court

] P S Py amr
Ranacizh Cureoir Coumt

Randolph County Count House
100 South Viam Street
Winchester Endiana 47394

:-t{!-,

[

Honey Creek Raudroad Ine -
Gary L. Robers, et al
Mo 33CO1-N306-CT-N Y -

Dear Juuge Toney

TELEPHONE {768) 932-3947
FAX (763) 938.2803

Enclosed please find \our service copy of my Resoonse T Vouon To Shorten Time 1o

Respond To Discavery r'egardmg the above case |

Alscrenclosed please nnd the propused Order Denving Mouvn To Shorten T'me Apd
Directiny Complmm.c W-:h—indlann Trial Rule 26 A1 along with sufficient copies tor distnbution

'nunk yQu-for y.our 2ssistanc in this matter
Very truly yours.
WRK Id Willlam B Keaton

cc Mr Wiham E Smuth
M- Richard R Wilson
M. Juohn H Brooke
Henry County Clerk

3 WorgPerecty sners work HonevCreelRRSIL.LD jun +pd

THIS LETTER IS INTENDED FOR THE USE OF THE ADDRESSEE ONLY AND IS NOT INTENDED FOR
THE SENEFIT OR RELIANCE UPON BY ANY OTHFP SFBEMAN ~0 FuTiTY

EXHIBIT A



STATE OF INDIANA ) IN THE HENRY CIRCUIT COURT

)SS.
COUNTY OF HENRY ) CAUSE NO 33C01-0506-CT-0019

HONEY CREEK RAILROAD, INC.
An Inciana Corporation.
Plainuff,
VS
GARY L. ROBERTS,
Individually,

ROBERTS PIPELINE CONSTRUCTION
COMPANY. INC.
An Indiana Corporation
ROBERTS CONSTRUCTION INC
An Indiana Corporation.
Defendants

N s e o s M Muet e e e twet e

GARY L ROBERTS }
Indivadually )
Counter-Claimant. )

vs ]
HONEY CREEK RAILROAD INC '
An Ind.ana Corporauen. !
Counter-Derfendant )

RESPONSE TO MOTION TO SHORTEN
T TO D TO DISCOVERY
Comes now the planuff by counsel. Wiitham B Keaton. and objects 1o the mouon of the
gefendant. Gary L. Roperts. 10 shorten the ume 10 respond (o discovery
In support of this mouon. the plainuff would show the Court as follows
1 A Stay Order has been entered in this cause pending the delerrmnation of the Surface

Transportation Board

12

‘The defendant, Gary L. Roberts. faled to comply with the provisions of Indrana Tnal Rule
26(A) concerning the submussion of discovery
WHEREFORE, the plainuff prays the Court io deny the Mouon To Shorten Tiume To

Respond To Discovery and for all other rehef proper in the premuses




KEATON AND KEATON, P.C
126 West Second Sureet
Rushwiile. Indiana 46173
Telephone (765)932-3947

Fax (765)938-2803

I

CERTTICATE

KEATON AND KEATON, P C.

By .
Wilham B Keaton. #5102-70
Attomey for Plamuff

CSERPVICE

The undersigned hereby certifies that a copy of the foregoing pleading was personally served
upon the person or persons listed below or was served by iacsimule transmussior and/or by Lnited
States Mail postage prepaid and addressed to the person or persons histed below

Dated. June l 2006

HonevCreerResponse ToShonenTiupelLD un

Mr John H Brooke

Brooke & Mawherr PC

P O Box 10T}

Muncie Ingiana 47308-1097 1

Mr Richard R Wilsin

Richard R Wilson. P C

127 Lexington Avenue Suue 100
Aloovna Pennsylvama 16601

Honorable Jav L Toney

Special Judge Henny Circuit Court
Randolph Circunt Count

Court House

10U Suutn viain Streat

Winchester. Inchana 47394

oyt M

William B Keaton



WALTER B KEATON [1812-1980)
WILLIAM B. KEATON

LAW OFFICES
EEATON AND KEATON. P.C.
126 WEST SECOND STREKT
AUSHVILLE, tNDIANA 48173-1874

TELEPHONE (765) B3X-3947
FAX (765} 938-2803

June |, 2006

Ms. Patncia A. French
Clerk, Henry Circumt Cournt
P O BoxB

New Castle. Indhana 47362

Honey Creek Ralroad. Inc v
Gary L. Roberts. et al
No 33CO[-0506-CT-0019

s i

Dear My French

Enclosed please find tor fiung wath the Court on behaltr of Honey Cre<k Raulroad. Inc . my
Response To Mouon To Shorien Time To Respond To Discovery  Please note that thus pleading
were majled pursuant to T R 5(F)(31 and shonld be ﬁle markzd as the date of mailing.

The pro.pnsea 'G)rdcr Denying Motion To Shorten Time And Direcung Compliance With
[nd:ana Trial Rule 26 1A) has been forwarded to-Special Judee Toney for hus consideranon

PleZse retwrn 2 file marked copy of thus pleading 1o me 1o the enclosed reply envelope

Lol

Thank K you for ym:r assistance i this matter
- -

Very truly vours.

A By % s

WBK:id Wilham B Keaton

cc- Mr William E Smuth
Mr Ruchard R. Wilson
M. John H. Brooke
Honorable Jay L. Toney

Cernfiec Mail # 7160 3901 9848 4202 7979
§ \WordPefectWoldersimort\HonevCreek RRCIKL oL D) jun wpd

THIS LETTER 13 INTENDED FOR THE USE OF THE ADDRESSEE ONLY AND S NOT INTENOED FOR



o BROOKE + MAWHOR R

ﬂﬁ‘am@s‘ At Law

John H Brooke
Douglas K Mawbharr
N ———
Leshe M o
Rebesca 5 hariley

Mayv 31, 2006

Clerk !-Ie'nr_s. Cireunt Courr
PO Bov3

New Castle, [ndiana
Re Honey Creek Railroad, Inc

v Garv L Roberts, et al
Henry Ciurcuit Court 1
Cause Mo 33C01-0506-CT-0019

Dear Clern
Please {ind enclosec one |11 onginas ard Jour i' cosies of the following documen: wiin

-ggard :0 ine apove-referenced matier to be flea n wour coust
Defendan: Garz Rober:s Mouon ¢ Sho-ten Thurm Day Tume Ailowance for

Suomussion of Plainuil's RPesponses to Defendant s First Set of [nterrogatories

1¥)

Order on Mouon to Shorten Thiriv Say Time Adowance for Submussion of Planuffs

Responses to Defendant s Firs: Ser of Interrogatones, and

Defendant Gan Rober:s First Set of inter-ogatones :0 Plainuil Honev Creek
3 g 3

(73

Ralroad Inc
Upon 1iiing, please return one (11 file-marked copy oi this pleading, 1 have enclosed a self-
addressed stamved envelope for jour maiing convenience As this ts filed by cert:fied mail please
show the filing cace as the date of mailing. May 31, 2006. pursuan: to Indiana Tnal Rule 5 (F)

Thank vou for vour cooperauon and assistance in this maiter
Sincerely, .

BROPKE + V[! AgORR,IPC

n H Brooke
Attorney At Law

JHB/Ur
Enaclosures

PO Box 1072 + 112 € Guber:i Strear » Munce N 273081372 o 735721375 800-481-0900 + Sax "85 288.7753
4 Pofessional Corooratior




STATE OF INDIANA ) IN THE HENRY CIRCUIT COURT
)SS
COUNTY OF HENRY ) CAUSENO 33C01-0506-CT-0019

HONEY CREEK RAILROAD. INC.. )
An [ndiana Corporanon. )
Plainuff )

v§ )
GARY L. ROBERTS. )
{ndividually. )
ROBERTS PIPELINE CONSTRL CTION }
COMPANY INC }
An Indiana Corporanon )
ROBZRTS CONSTRUCTION INC )
An Indiana Corporation !
Defendants !

GaRY L ROBERTS
Individualin
Courter-Clarmant
15
HONEY CREEN RALILROAD INC
An Indrana Corporation

e T R

DEFENDANT. GARY ROBERTS'. FIRST SET OF INTERROGATORIES TO
PLANNTIFF HONEY CREEK RAILROAD. INC

Comes now the Deiendan: nerein. Gan Roberts by counsel, John
H Brooke BROOKE MAWHORR P.C and requests the Plainuff herein
to answer the following interrogatones under oath w:thin th.roy (30) davs
afrer service hereof purscan: 1o Tnia, Ruie 33 It 1s further requested
that Plainuffl supplement all responses as required by Trial Rule 26(E)
Please number responses as the quesuons are numbered

Please note that Tnal Rule 33(A} requires that the party to whom
these interrogatones are directed furnish all information that 1s available

to the party, and that each interrogatory be answered fullv and upon



cath Tnal Rule 37(A)(3} provides that an evasive or incomplete answer 1s
to be treated as a failure to answer

In responding to these Interrogatonies, furnish all mformation
avallable to vou, mnclucing informanon in the possession of vour
auorneys. or their 1nvestigators, and all persons acting 1n vour behalf
and not merelv such informauon xnown of wvour own personal
xnowledge If vou cannoi respond to ciscovery in full aiter exercising due
di.igence to secure tne .niormatilon answer to the extent possible,
speaifving vour inabiin 0 answe- the remainder and state whatever
informaton or knowieage 102 nave concerning the unanswered poruons
and the efiorts vou have underiaker .c secure tne informaunon sought If
the space prov.ded for vour answer 's .nadequate olease conuinue vou-
answer 0N a separate sheel nNImMIeTIng tne continuation ¢ correspona
W't the Interrogaton you are ansuwenn

The Interrogatories whicr joilew are o o2 considered as
conunuing and vou are reguesced ¢ orovide by way of supplementan
answers and responses thereto such adcinionat informauon as vou or
any other person acting in vour behalf may hereafter obtain which wall
augment or otherwise mod:iv the responses {irst given Such
supplementary responses are to be servec upon the undersigned counsei

within thurty {(30) days after receiprt of such informauon



INTERROGATORY NO. 1

Please state the name, address, telephone number, and position of the
person answenng these interrogatories or. behalf of the Plainuffl Honey

Creck Rallroaq, inc

T

INTERROGATORY NO. 2

Pl=ase state tne cate Honev Crzek Railroza [nec was formed

INTERROGATORY NO. 3

Peasr stame tne cate Henev Crasl: Ratrnac was purchased as weli as tne

<ame ol (e [crmer owner

INTERROGATORY NO. 4

Please state the dares of operauon for Honey Creek Railroad. Inc, and the

purpose for which the railroad was used



INTERROGATORY NO. 5

Has any portion of Honey Creek Railroad become unusabile as a railroad
on any portion of 1ts line, other than that portion which 1s the subject of
thus law sunt® Ii so, please idenufy those poruons and the date upon

which they became unusable

| HEREBY AFFIRM UNDER THE PENALTIES OF PERJURY THAT

THE FOREGOING REPRESENTATIONS ARE TRUE AND ACCLURATE

Y- nted Name

Hl
=i

wauare

[{
rh

Respectfully submurtted,

TOO.' M R,PC
n H Brooke, #4234-18
rney for Gary Roberts




CERTIFICATE OF SERVICE

The undersigned attorney certifies that a copy of the foregoing 1s 7
being served via United States first-class mail, postage prepaid, this 25% ?/
day of May, 2006, to the following counsel of record

R:chard Wiison
127 Lexingron Avenue, Suite 100
Altoona, PA 16601

William Keaton
126 West Second Street
Rushville. IN 456173




STATEOFINDIANA ) N THE HENRY CIRCUIT COURT
1SS
COUNTYOFHENRY )  CAUSENO 33C0i-0506-CT-0019

HONEY CREEK RAILROAD, INC,
An Indiana Corporation.
Plaintiff
Vs
GARY L ROBERTS.
Indywiduallv
ROBERTS PIPELINE CONSTRL-CTION
COMPANY.INC
4r Indiana Corporation
ROBERTS CONSTRUCTION INC.
An Indiana Corporation.
Dz=fendants

T S i Py )

UGARY L ROBERTS
Inaivaualls
Counter-Claimant.
\§
HONEY CREEN RAILROAD INC
Ap Indiana Corporauen :

DEFENDANT GARY ROBERTS'. MOTION TO SHORTE™N THIRTY DAY
TIME ALLOWANCE FOR SLBMISSION OF PLAINTIFF'S RESPONSES TO
DEFENDANT'S FIRST SET OF INTERROGATORIES

Comes now the Defendant nerein. Canyv Rober:s by counsel John
H Brooke BROOKE MAWHORR PC anc files nis Moiton to Shorten
Thirny -Day Time Allowance for Submussion of Plainuff's Responses 0
Defendant’s First Set of Inierrogatories pursuant to Inciana Trial Rule
33 (C) In support of his mouon he states and alleges as follows
1 That Defendant’s Response to the Peution for Declaratory Relef of
Honey Creek Railroad, Inc, Surface Transportanion Board Finance
Docket Number 24869, is due to be filed on or before June 12,

2006



That the informauon requested by Defendant’s First Set of

Interrogatones to Plainuff, Honey Creek Railroad, Inc , {attached as
Exhibit A) 1s imperauve for Defendant to present a proper response
to Plainuff's Request for Declaratory Relief

That the information requested by Defendant’s First Set of
Interrogatones to Plainuff 1s known to the Plainuff and 1s readih
. available for Plainuii to furnisa ¢ Defendant

Thar Defendant s Mouor: to Sherten the Thirny-Day Time Allowance
does not create a harasnip ior Plarntfl, as this information 1s easilh
obtained by Plainur?

Tha: Defendant reauvests that tne tme aliowance be reducea to
sever 7| davs [ror wne cate 5 service or Plamnoif o oraer for tne
informadon Lo oe acszssiole 1o Defendan: 5 alae in his Response
1o Plainuff s Mouion i9- Declaratonn Reiel

WHEREFORE Deiencar: reauests that this Cour: grant s Mouor

tc Shorien the Thirn -Dax Time Alionznce for Subrnission of Responses

to Defendant s First Set of [nierrogatories to seven {71 aaivs from the date

of service upon Plainufi and all other relief just and proper 1n the

prermises

Respectfully submitted,

hr. H Brooke, #4234-18
trorney for Gary Roberts



CERTIFICATE OF SERVICE

The undersigned attorney cerufies that a copy of the foregoing 1s
being served via United States first-class mail, postage prepaid, this 2-.5*
day of May, 2006, to the following counsel of record 3! —

R:chard Wilson
127 Lexington Averue Suite 10C
Altoona, PA 16601

Willlam Keaion
126 West Seconc Street
Rushville [N 458173

nn H Brooke

-



CERTIFICATE OF SERVICE

I hereby certify that I have this 7" day of June, 2006 served a copy of the Reply of Honey
Creek Railroad, Inc. to the Supplemental Petition of Respondent for Further Extensions of Time
upon the following by first class United States Mail, postage prepaid:

Wilham B. Keaton, Esq.
KEATON AND KEATON, P.C.
126 West Sccond Street
Rushville, IN 46173

John H. Brooke, Esq.
Brooke-Mawhorr Attorneys at Law
P.O. Box 1071
112 E. Gilbert Street
Muncie, Indiana 47308-1071

Kathieen Clubb Kauffman
Ackerson Kaufmann Fex, PC
1250 H Street, NW
Ste. 850
Washington, DC 20005

/M

Richard R. Wilson, Esq
Attorney for Honey Cneek Railroad, Inc.




EXHIBIT F



Dear Taxpayers:

Enclosed is your apring tax statement to be used for payment due Friday, June 30, 2006.
A copy of the original statement will be mailed at a later date. This will include your fall
tax amount which will be due Friday, November 10, 2006. For your conven:ence, you
may pay at the following banks with the statement that is enclosed. Ameriana Savings
Bank, Citizens State Bank, Star Financial Bank, and First Merchants Bank. Payments
may also be made at the Treasurer’s office. Make your check or money order payable to
“Henry County Treasurer”™.

Payment made by mail must be correctly addressed, have the correct postage and a Postal
Service postmark on. or befare the due date that 15 printed on the stgtement, Pastmark
does not mean the date printed by a postage moter. When mailing tax siatement, please
include a sclf addressed, stamped envelope, so we can return your stamped paid receipt.

Checks must clear or the tax payment is void. A $20 NSF check fee will be added to the
amount due for each NSF check received.

Credit card payments may be made only at hitp://www.henryco.net or by calling 1-866-
480-8568. There is a fee for using this service. Credit card checks will not be accepted in
the Treasurer’s office.

If your mortgage company is responsible for the payment of your taxes, please forward
this statemen! intact, to them immediately.

RIS Dua P b
Do o o57524-AH0 b Ju00

11 S. Maw.St. Bt |0 T
Youbte “736Y

2d 8SSSBEGSOL KUd 13CYISUT dH  WHLSTO01 8002 €0 3ny



Dear Taxpayers:

Enclosed is your spring tax statement to be used for payment duc Friday, June 30, 2006,
A copy of the original statement will be mailed at a later date. This will include your fall
tax amount which will be due Friday, November 10, 2006. For your convenience, yon
may pay at the following banks with the statement that is enclosed. Ameriana Savings
Bank, Citizens State Bank, Star Financial Bank, and First Merchants Bank. Payments
may also be made at the Treasurer’s office. Make your check or money order payable to
“Henry County Treasurer”.

Payment made by mail must be correctly addressed, have the comect postage and a Postal
Service postmark on arbefore the due date that is printed op the statement. Postmark
does not mean the date printed by a postage meter. When mailing tax statement, please
include a self addressed, stamped envelope, so we can return your stamped paid receipt.

Checks must clear or the tax payment is void. A $20 NSF check fee will be added to the
amount due for cach NSF check received.

Credit card payments may be made only at hitp://www henryco.net or by calling 1-866-
480-8568. There is a fee for using this service. Credit card checks will not be accepted in
the Treasurer’s office.

If your mortgage company is responsible for the payment of your taxcs, pleasc forward

this statement intact, to them immediately. P 9
-S29-~
We apologize for the delay. 76 Y40 v

Henry County Treasurer’s Office
&

S0 S Mol %‘%ﬁ@ ’Q’

#7302

8SSSB8EESIL Xdd 1l3c¥3sUT dH WHLS!OI 8002 €O any



H C | d u REAL PROPERTY
enry County, indiana -
Approved by State Board of Agcounts for Henry County 2003 0e/30/2008
PARGCEL LOCATION. ARCEL 1D 029-018357-00
T
HMORRISTOWN GRAIN CO CHETR
PO BOX 648 el
MORRIBTOWN IN 46181  LEGAL. NFORMATION:
SWSEW. 15-18-10 1.085 A / {D-—548-01817-00)
[Groes Tax Rate w—llun 1.08
Heplacoment Credit 0 I 1
| Effaciiva Tax Rate 17|Land Use Cods
7 Grons Teines 20702 Morigage 0 f.and __lmprovement Towl
Cradit - -
Repiacoment s “ﬁ g 12,000 0 12,000
Other 0
Homestosd Reduction 0.00] TOTAL 0
Cument Not Texme 214.08
Special Assssswnts 5.00
Spedial Assssmen A 0.00
Cusrent notTug% Asmis(YEAR 21%%
[Cusrent Net Taxes 1
Penates 0.00{5ae iR PA| 1
Intorest ' 0.00] Henry County gh41
ﬁun-m - 0.00§ Sutphur Springs Townahip F FR Y -
ngquent Genem! Taxea gg Shenandosh Sohools 12062 _&.m'e
" | Sitorin Spdrgs corp 171 ot et 162006 o, §.00
Tax Incramant Credit Fuwd ol
Special Assseament 8.00 M)
FULL YEAR TOTAL HENRY ODUN En
PAYMENTS 219.98
OTHER CREDITS
"HALF YEAR DUE
TaxBN prapared on DRNG/06
1°d BSSSBEBSAL X444 L3cH3sy1 dHd  WH2S:0T 8002 €0 Iny



- o

Henry County, Indiana "stte s

Approved by State Board of Accounts for Herwry County 2003

PARCEL LOCATION: M2 E MAIN ST PARGELID: (028-01310-00

TAX DISTRICT: SPRINGS T

| OWNER NAME: MORRISTOWN GRAINCO

MORRISTOWN GRAIN CO CHETCR S L)
PO BOX 48
MORRISTOWN N 46181 LEGAL INFORNATION:
W.S.W. 18-18-10 358 A. /(D--5643-01319-00)
Grees Tax M&.‘ . 23917 o l
m | ]
Btipctive Tax Rate 2 Land Usa Code
EXERPTIONS m_'——____.
Grows Tewbs i 3pse.e4] - . Morigege - . o T hand 1 Wnprovement ) - Tosl -
Replacement Credt 1,003,688 Stendary 0 7,00 160,100 57200
Swbtotal 2.095 Age 0
Ofher )]
Homesiead Reducion 0.00 TOTAL o
Curent Not Taxes
Special Assessments
Specisl Assosment Ad).
Guireni Not Taxes . As _
axes & Ay ] CURRENT TAX DISTRIBUTIDN
82784
narest -
’ Sulphur Springs Townshy F 20.18 -
Delinquent Asasasmants Libre ;:ga Total 'ﬂl £ 0.00 5.00
Tax Increment Credit Fund .26 g
@& 16 Wk
5.00
| FULL YEAR TOTAL
PAYMENTS 2.908.28 G. L&m N g
OTHER CREDITS %n URER

HALF VEAR DUE
TaxBillprepared o  0B/06/06

e-d 8SSSBEBS9L Xyl 13r¥3SU1 dH  WU2S:01 9002 £0 9N
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| Henry County,

REAL PROPERTY

Indiana et HALF 208

HONEY RAILROAD INCG

4o W FOSTER KT
1GHTS RD

RUSHVILLE 1l 48173

Appraved by Gtete Biiahd of Accounts for Henry County 2003 08/30/2008
PARCEL LOCATION: FARCELID: 011-02212-30
AX DISTRICT: RIE
/O WILLIAM E EMITH

CHECK¥ W5

LEGAL NFORMATION:
NWESW M-16-10 504 AC

5.04
»
€ 2 Cument
T PAD |
]
(- JUN 2y 065,
0.00 Q
HENRY COUNTY TREASURER
Totat_ 11558

Ratum this portion with paymant ——
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Special Assessment

Total

Tax increment Credil Fund

12.54

. REAL PROPERTY
. Henry County, Indiana ———
Approved by State Board of Accounts for Hanry County 2003 006/30/2006
PARCEL LOCATION: PARCEL ID:  020-01638-00
TAX DIBTRICT: & URS
.CIOWILLIAME SMITH
HONEY CREEK RAILROAD INC ¥
C/0 WILLIAM E SMITH CRECK# L
549 W FOETER HEIGHTS RD AL INFORMATION:
RUSHVILLE I 48173 SW 18-18-10 1.17AC
2.3017]|Acres 1.17
0 u
17]|Land Use Coda
_ EXEMPTIONS AFFRAREDVADE
= - 3501 -~  Womgegy——— - - —° O - land | tmpiovernent | - Yotsl
042 Standand 0 1,400 ° 1,400
28.08 Age 0
Other o
000 TOTAL 0
25.08 and Corrent.
0.00
000
2508
1254 CURRENT TAX DISTRIBUTION

0.00




Approved by State Boarg of Accounts for Herwy County 2003

REAL PROPERTY

Henry County, Indiana "

PARCEL LOCATION: | LiD:  020-00587-00
TAXDISTRICT: SULPHUR 8PRINGS TOWN
OWN ANIE: we
C/O WILLIAM E SMITH
HONEY CREEN RAILROAD INC
CIOWILLIAN E SAITH  CHECK® W
S40 W FOSTER HEXGHTS RD  LEGAL SNFORMATION:
SUBHVILLE WN 48173 8W 13188 023AC
Gress Tax Ralo 23017
o

000 od

221
0.32
0.44| Tolal eg%n] oo
Tax incrament Cradik Fund -0.01 t m
Assessment 0.00
s0) 8. (Qaoken,
S—{ Totai 10.00 HENRY GOUNTY TREASURER
Taxiiii prepared on  06/08/08
L= 1 e LT OO e T VL. '%s.‘."-ig-‘..‘.g__‘_“!'ﬂm bt o higauine -




l | REAL PROPERTY
Henry County, Indiana I
Approved by State Board of Accounts for Henry County 2003 08/30/2006
PARCEL LOCATION: PARCEL ID:  011-02139-00
f TAX t PRAIRIE TOWNSHIP
| IO WILLIAM E SMITH
HONEY CREEK RAILLROAD INC
/O WILLIAM € SMITH [CRECKT 888
J 4% W FOSTER HEIGHTS RD "LEGAL INFORMATION:
RUSHVILLE IN 46173 NE 33-18-10 243AC
Grose Tax Rale 2 6407 2
Repiascemant Credit OjClass
| 2Msctive Tex Rate Lend Use Code
S N EXEMPTIONS _ _APPRABEDVALDE — —
Groas Taxes 7394 Mortgage 0 Land Improvement Total
Roplgcamant Crect -18.16 TS
Sublota! gled s""‘m ° 2,800 ° 2,800
Other o
Homestead Reduction 000 TOTAL ]
]
Curmart Nt Tomss = L L —
Specisl Assorgments oo
Special Assesment Adj. 0.00
Cusrent Net Tawes & Aamis(YEAR) 55.78 __
Taxes & Asmts } GURRENT TAX DISTRIBUTION
Penglties 0.05
interest . _ 1398 P D
m Q 00} Pratie Towsship 192! -
Ganeral Taxee 0.00} Blse River Schocls 38.59|
Delinquant Asseasments 0.00 3.20/
Tax .....”3';.':.! Credit Fund 0.06| Total L 0.00 ao0
Special Ascessment 0.00
PAYMENTS 238.70, M G’#Qﬁa?u‘ﬁn
OTHER CREDITS HENRY COUN i€
DUE
VoS pripired ¢n  00/06708

- —.

Return this portion with payment



Taslll propared on  0GA0B/00

114

___Retum this portion with payment

c' u
H%umm UREA

] REAL PROPERTY
- Henry County, Indiana -
Appraved by Stats Board of Accounts for Herry County 2003 08/30/2006
PARCE. LOCATION: PARCEL ID:  041-02028-.00
Ti TRICT: PRAIRI
'GDWII.I.IAM E SMITH
HONEY CREEX RAILROAD INC
CJ0 WILLIAM EE SMITH [CRECK¥ LY
649 W FOSTER HEIGHTS RD LEGAL tNFORMATION:
RUSHVILLE M 48173 NWEASW28-18-10 983 AC
Gross Tax Rate Y
Reopincement
Effovtive Tax Rate
EXEMPTIONS APPRABEDVALDE
Gross Texes o isnd | Improvement Total
Sublotsl o 11,500 Py 11,600
1§
Homeslead Reduction 0
' SPEGIAL ASUESBMENT
Curant Net Taxes n uent | Currenl
Assessmants
Spacial Assesment Acy.
Cunent Nel Taos & Azmis(YEAR)
axes CURRENT TAX DISTRIBUTION
Penaliss 000 e
Irutorist - . ~ :.:g umc_:ruw - "'ﬁ I
m‘l Prairie Township 7
Genoral Taxes 0.00] 8iue River School 150.20
Delinquant Assesamants Q 00| County Libr, . 13.14 P D
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Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

HONEY CREEK RAILROAD, INC.’S RESPONSE
TO ROBERTS’ REQUEST FOR PRODUCTION OF
HONEY CREEK RAILROAD, INC.

Comes now William B. Keaton, attomey for William E. Smith, and for Honey Creek
Railroad, Inc.’s Response To Roberts’ Request For Production Of Documents To Honey Creck
Railroad, Inc. says as follows:

1. None.

2. See all STB decisions in Abandonment Docket # AB 865-0; the Indiana statutes relating
to this issues in this matter, and tax payment records attached.

3. None.

4. HCR objects 1o this request because it is ambiguous and vague. It also appears to request
matters which may be protected by attorney-client privilege. Without waiving our
objections, HCR makes the responds as follows: See all STB decisions in Abandonment

Docket # AB 865-0; the Indiana statutes relating to this issues in this matter, and tax

payment records attached.



HCR objects to this request for the reason it requests documents which, if they exist, are

protected by the attorney-client privilege.

6. Nonc other than those produced by the Indiana Depariment of Transportation.

7. Copies have not been retained by HCR.

8. Copies have not been retained by HCR.

9. The only shipper is Morristown Grain Company, Incorporated, and William E Smith is
the sole shareholder.

10. * None.

11.  See all STB decisions in Abandonment Docket # AB 865-0.

12.  None.

13. None.

14. HCR objects to this request for the reasons that it is overly broad, and it seeks documents
which arc totally itrelevant to the issues of abandonment. Without waiving said
objection, see the attached tax documents.

KEATON AND KEATON, P.C.
By éﬁéﬂ. zz:-‘
illiam B Keaton, #5102-70
Attorney for Honey Creek Railroad, Inc.

KEATON AND KEATON, P.C.

126 West Second Street

Rushville, Indiana 46173

Telephone: (765)932-3947
Fax: (765)938-2803



CE CATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing pleading was personally
served upon the person or persons listed below or was served by facsimile transmission and/or
by United States Mail, postage prepaid and addressed to the person or persons listed below:

John H. Brooke, Esq.

Brooke & Mawhorr, P.C.

P. 0. Box 1071

Muncic, Indiana 47308-1071

Kathleen C. Kauffman
Ackerson, Kanffman, Fex, PC
1250 H. Street, NW, Suite 850
Washington, DC 20005

Richard R. Wilson, Esq.
127 Lexington Avenue, Suite 100
Altoona, PA 16601

Dated: Sept. /3, 2006 By le . ﬁ‘z‘

William B. Keaton

S \Shared Daa\WordPesfectWFoldersWwork\HoneyCroek RespProd.sep wpd



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

ROBERTS’ REQUEST FOR PRODUCTION OF DOCUMENTS TO
HONEY CREEK RAILROAD, INC.

Kathlcen C. Kauffman (DC Bar # 323212)
ACKERSON KAUFFMAN FEX, PC

1250 H Street, NW, Suite 850
Washington, DC 20005

Tel: (202) 833-8833

Fax: (202) 833-8831
kauffman@ackersonlaw.com

Attorney for Gary L Roberts,

Roberts Pipeline Construction Company. Inc,
and Roberts Construction, Inc.

Dated: July 18, 2006



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC
PETITION FOR DECLARATORY ORDER

ROBERTS’ REQUEST FOR PRODUCTION OF DOCUMENTS TO
HONEY CREEK RAILROAD, INC.

PLEASE TAKE NOTICE that pursuant to 49 C.F.R. § 1114 30, Gary L. Roberts, Roberts
Pipeline Construction Company, Inc., and Roberts Construction, Inc. (“Roberts”), by counsel,
submits the following requests for production of documents and requests that Honey Creek
Railroad, Inc. (“HCR™) produce copics of all requested documents, and a privilege log
identifying all withheld documents, by August 10, 2006 to Roberts® counsel at the law office of
BROOKE MAWHORR, 112 E. Gilbert Street, Muncie, IN 47308 (or such other date, time and/or
place as the parlies may agree).

INSTRUCTIONS AND DEFINITIONS

1. You are required to provide all responsive information in your possession,
custody, or control] from all sources. Information may be within your control although it is in the
possession or custody of a related entity or of a third party, such as an agent, attorney, consultant.

accountant or other person retained by you.

2. You are instructed not to destroy, dispose of, erase, or “overwrite,” any
documents, materials, or other tangible or intangible things identified in response to these

Requests, including without limitation information stored on computers or other electronic

media,



3. If, in response to a request for production of documents, you withhold any

document under a claim of privilege, please furnish a list that identifies each document for which

such privilege is claimed, and as to each document state the following;:

A.

B
C.
D

G.

H.

The namec of the sender of the document;

The name of the author of the document; °
The name of the person(s) to whom the original and/or copy was sent;
A dcscription of the nature and subject matter of the document and any
attachments thereto,

The number of pages contained in the document and in any attachments
thereto;

The date of the document and the date(s) of any attachments thereto;
The current custodian of the document; and

The basis of your claim of privilege.

4. “You™" and “HCR™ mean Honey Creek Railroad, Inc., and shall include any

predecessors-in-interest, present or former subsidiaries, affiliates, partners, beneficiaries,

officers, directors, employees, agents, servants, represcntatives, and/or other persons acting or

purporting to act on its behalf, including without limitation any attorney, accountant, or other

person or consultant employed or retained by HCR.

5. “HCR line™ means the 5.9-mile line of railroad, between Sulphur Springs and

New Castle, in Henry County, Indiana, which transverses United States Postal Service Zip Code

47362. Until 1993, the HCR line was owned by Consolidated Rail Corporation and was

identified as the line between milepost 104.1 and milepost 110.5. The HCR line is the subject of

Surface Transportation Board (“STB™) Docket No. AB-865 (Sub. No. 0 (or 1) X ) and the

2



) subject of STB Finance Docket No. 34869.

6. “Document” shall be afforded the broadest meaning possible under the applicable
rules and law. It shall include, without limitation, each original and each non-identical copy
(whether different from the original by means of notes made on such copy or otherwise) of all
forms of retaincd information. “Document” also includes, without limitation, all data,
documents or information stored on computer or other device for the storage of electronic
information; all electronic communications or messages, such as e-mail, including without
limitation c-mail messages which have been printed out, c-mail messages which are stored on
computers of the sender or recipient, and e-mail messages which have been “deleted” by the
sender or recipient but which may be “recovered” from any source (including personal or
nctwork computers, mainframe computers, or computer back-up media).

7. “Concem”, “concerning”, "refers", "referring", "relates", “relating to” or
“rcgarding” shall mcan mentioning,. reflecting, pertaining to, making reference to, evidencing,
describing, discussing, analyzing, or commenting on a matter, directly or indirectly, in whole or
in part.

8. “And” and “or” have both conjunctive and disjunctive meanings as required by
the context to elicit all information discoverable within the broadest scope of these requests.

9. “Any” and “all” shall mean “each and every.”

ROBERTS’ REQUESTS FOR PRODUCTION
1. Please produce all documents identified in HCR’s Responses to Roberts’

Interrogatories.

2. Please produce all documents that you belicve refutes, supports, or otherwise
relates to Roberts® contention that the HCR line, in whole or in part, was abandoned either before

3



_August 2004, before March 2006, or is abandoned today.

3. Please produce all documents showing or referring to sales, licenses, leases,
easements, condemnations, or other property transfers by you involving the right of way on the
HCR line.

4. Please produce all documents discussing or referring to the abandonment of the
HCR line, including, without limitation, the consequences of abandonment for the property
rights of landowners abutting or underlying the HCR line.

5. Please produce all documents discussing or referring to your decision to file for
de jure abandonment authority for the HCR line when you filed for authority and all documents
discussing or referring to the decision to not file for de jure abandonment authority prior to that
time.

6. Please produce all documents constituting, discussing or referring to
communications (oral, writlen, or electronic) with the Indiana Department of Transportation
concerning (or reporting on) the HCR line, including, without limitation, documents discussing
or referring to loans for the HCR line, HCR’s operating rule books and any amendments, HCR's
operating timetables and any amendments, HCR’s submission of bulletin orders and notices, all
verified petitions to remove automatic train-activated warning signals from rail-highway grade
crossings, documents otherwise discussing removal of automatic train-activated warning signals
on the HCR linc, and the paving over of tracks at State Road 36 in Henry County.

1. Please produce all documents discussing or referring to your maintenance of the
right of way underlying the HCR line.

8. Please produce all documents discussing or referring to your maintenance of
tracks on the HCR line and/or the condition of tracks on the HCR line, including without

4



limitation, all documents related to accidents caused by the condition of the tracks on the HCR
line, all documents related to removal of tracks or ties on the HCR line by you or by others, and

the paving over of the HCR line by you or by others.

9. Please produce all documents discussing or referring to the names of all shippers
who used the HCR line other than shippers owned or controlled by William E. Smith.

10.  Please producc all documents discussing or referring to the last date of use of the
HCR line.

I1.  Please produce all documents constituting, discussing, or referring to
communications with the U.S. Environmental Protection Agency, Region 3, in connection with
the de jure abandonment of the HCR line.

12.  Please produce all documents discussing or referring to the status of the HCR line
as a spur or industrial track.

13.  Please produce all documents discussing, referring or relating to the existence of,
or the elimination of, any and all connections between the HCR line and the interstate rail
system.

14.  Please produce all documents discussing, listing, or referring to HCR’s property
assets, including, without limitation, business plans, asset statements, tax returns, property tax

statements, balance sheets, bank correspondence, and bank applications.



Dated: July 18, 2006 Respectfully submitted,

Kathlgn C. Kauffman (DC Bar # 12)

ACKERSON KAUFFMAN FEX, PC
1250 H Street, N.W., Suite 850
Washington, D.C. 20005
(202) 833-8833

(202) 833-8831 (facsimile)
kauffman@ackersonlaw.com

John H. Brooke, Esq.

Rebecca Hartley, Esq.
BROOKE-MAWIIORR ATTORNEYS AT LAW
P.O. Box

112 E. Gilbert Street

Muncie, IN 47308-1071

(765) 741-1375

(765) 288-7763

Counsel for Gary L. Roberts,
Roberts Pipeline Construction Company, Inc.,
and Roberts Construction, Inc



CERTIFICATE OF SERVICE

I hereby certify that I have this 18th day of July, 2006 served a copy of the
Roberts’ Request for Production of Documents to Honey Creek Railroad, Inc. upon the
following via facsimile and first class mail:

Richard R. Wilson. Esq.

Pa. L.D. #25661

127 Lexingion Avenue, Suite 100
Altoona, PA 16601

Fax- (814) 944-6978

William B. Keaton, Esq.
KEATON AND KEATON, P.C.
126 West Second Strect
Rushville, IN 46173

Fax: (765) 938-2803

John H. Brooke, Esq.
BROOKE-MAWHORR ATTORNEYS AT LAW
P.O. Box

112 E. Gilbert Street

Muncie, IN 47308-107t

Fax: (765) 288-7763

Attorney fo;' Gary L. Roberts, et al.



EXHIBIT G



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC
PETITION FOR DECLARATORY ORDER

HONEY CREEK RAILROAD, INC.’S RESPONSE
TO ROBERTS’ INTERROGATORIES TO
HONEY CREEK RAILROAD, INC,
Comes now William B Keaton, atlorney for William E. Smith, and attaches Honey

Creek Railroad, Inc.’s Responsc To Roberts’ Interrogatories To Honey Creek Railroad, Inc.

KEATON AND KEATON, P.C.

Y

William B. Keaton, #5102-70
Attorney for Honey Creek Railroad, Inc.

KEATON AND KEATON, P.C.
126 West Second Street
Rushville, Indiana 46173
Telephone: (765)932-3947

Fax: (765)938-2803



_ computers of the sender or recipient, and e-mail messages which have been “deleted” by the
sender or recipient but which may be “recovered” from any source (including personal or

network computers, mainframe computers, or computer back-up media).

7. “Concern”, “concerning”, "refers”, "referring", "relates”, “relating to” or
“regarding” shall mean mentioning, reflecting, pertaining to, making reference to, evidencing,
describing, discussing, analyzing, or commenting on a matter, directly or indirectly, in whole or
in part.

8. “And” and “or” have both conjunctive and disjunctive meanings as required by
the context to elicit all information discoverable within the broadest scope of these requests.

9. “Any” and “all” shall mean “cach and every.”

INTERROGATORIES
1. Please identify by date and activity all track maintenance you performed on the

HCR line from 1998 to the present. I did not keep a record of maintenance.

2. Plcase identify by date and activity all right of way maintenance you performed

on the HCR line from 1998 to the present. * I did not keep a record of maintenance.
3. Please identify by date and name all shipments on the HCR line by shippers other

than entities owned or controlled by HCR, William E. Smith or any other officer of HCR. None.

4. Please identify by date and name of shipper the last time the HCR line was used

for rail traffic. December 1999. Morristown Grain Company, Inc.

S. Please identify by date, location, and name of entity removing or paving over

rails, all instances where the rails on the HCR line have been removed or paved over.  Unknown.,
6. Please identify by date, location and transferee, all transfers of property interests

in the right of way underlying the HCR line by HCR to another party. None.



7. Please identify by location, nature of connection, and railroad all connections
between the HCR line and the interstate rail system that existed in 1993. Conrail ~ New Castle, IN
8. Please identify by location, nature of connection, and railroad all connections

between the HCR line and the interstate rail system that existed in August 2004.  None., The
switch was removed by Norfolk Southern.

9. Please identify by location, nature of connection, and railroad all connections
between the HCR line and the interstate rail system that exist today. None.

10.  Pleasc describe by date and action all steps you took to comply with the STB’s
September 20, 2004, conditions for de jure abandonment.  See attached.

11.  If since 1993, you have maintained, built or received revenue from any
building(s), loading platform(s), agent(s), station(s), or telcgraph, telephone and/or fiber-optic
line(s) alongside, above, beneath, or on the HCR Line, please identify for eachitem:  None.

a. The item;

b. The period of time for which Honcy Creek maintained, built or received
revenue from the items; and

¢. The amount of revenue Honey Creek received from the item, if any.

12.  Please state whether you have maintained any schedules regarding shipments of
train traffic on the HCR line and whether these schedules remain in your possession. No.

13.  If you have been subject to any state, municipal, or local regulatory entity
regarding the HCR Line, please provide the following:  None.

a. The name of the state, municipal, or local regulatory entity.
b. The grounds on which the state, municipal, or local entity based its jurisdiction

over the you with respect to the HCR line.



- Honey Creek Railroad, Inc. v. Roberts

10 Honcy Creek Railroad, Inc. agreed to the imposition of a notice of interim trail use but did
not enter into any agreement with the Indiana Trails Fund, Inc. for the sale of the railroad
right of way for recreational trail purposes and the notice has expired.



I AFFIRM UNDER THE PENALTIES FOR PERJURY THAT THE FOREGOING
STATEMENTS ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND
BELIEF.

Dated: Sept. /2 . 2006 [ e (’ J—v’( ﬂ"‘?f
William E. Smith, President
Honey Creck Railroad, Inc.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing pleading was personally
served upon the person or persons listed below or was served by facsimile transmission and/or
by United States Mail, postage prepaid and addressed to the person or persons listed below:

John H. Brooke, Esq.

Brocke & Mawhorr, P.C.

P. 0. Box 1071

Mungcie, Indiana 47308-1071

Kathleen C. Kauffman
Ackerson, Kauffman, Fex, PC
1250 H1. Street, NW, Suite 850
Washington, DC 20005

Richard R. Wilson, Esq.

127 Lexington Avenue, Suite 100
Altoona, PA 16601

Dated: Sept. 13, 2006 By% 4. Z,;t:
illiam

B. K;aton

S$\Shared Data\WordPerfect\Folders\work\ loneyCreekRespiniLD aug wpd



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

HONEY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

ROBERTS’ INTERROGATORIES TO HONEY CREEK RAILROAD, INC.

Kathleen C. Kauffman (DC Bar # 323212)
ACKERSON KAUFFMAN FEX, PC

1250 H Strcet, NW, Suite 850
Washington, DC 20005

Tel: (202) 833-8833

Fax: (202) 833-8831
kauffman@ackersonlaw.com

Attorney for Gary L Roberts,

Roberts Pipeline Construction Company, Inc .
and Roberts Construction, Inc

Dated: July 18, 2006



Before the
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO: 34869

ITONLY CREEK RAILROAD, INC.
PETITION FOR DECLARATORY ORDER

ROBERTS’ INTERROGATORIES TO HONEY CREEK RATLROAD, INC.

PLEASE TAKE NOTICE that pursuant to 49 C.F.R. § 1114 26, Gary L. }{obeﬂs, Roberts
Pipeline Construction Company, Inc., and Roberts Construction, Inc. (“Roben;‘“). by counsel,
requests that Honey Creck Railroad, Inc , (“HCR”) answer the following intcrrogatories
separately, fully and in writing, by August 10, 2006.

INSTRUCTIONS AND DEFINITIONS

1. You are required to provide all responsive information in your possession,
custody, or control from all sources. Information may be within your control although it is 1n the
possession or custody of a related entity or of a third party, such as an agent, attorney, consultant,

accountant or other person retained by you.

2. If, in lieu of answering an Interrogatory, you decide to produce responsive
documents from which Roberts may ascertain the requested information, the documents shall be
produced in accordance with the definitions and instructions applicable to document production
set forth in Roberts’ Request for Production of Documents to Honey Creek Railroad Inc., and

shall be identified as responsive to the Interrogatory for which they are being supplied.



3. If you believe than any Interrogatory calls for information which is subject to the
attorney-client privilege or any other privilege or discovery immunity, answer so much of the
Interrogatory as is not objected to, and then for cach item of information as to which the claim of
privilege or immunity is asserted, identify the type, format, and subjcct matter of the item
sufficient 1o assess whether the assertion of privilege 1s valid

4, “You” and “HCR"” mecan Honey Creck Railroad, Inc., and shall include

any predecessors-in-interest, present or former subsidiaries, affiliatcs, partners, beneficiaries,
officers, directors. employecs, agents, servants, representatives. and/or other persons acting or
purporting to act on its behalf, including without limitation any attorney, accountant, or other

person or consultant employed or rctained by HCR.

5. “HCR line” means the 5.9-mile linc of railroad, between Sulphur Springs and
New Castle, in Henry County, Indiana, which transverses United States Postal Service Zip Code
47362. Until 1993, the HCR line was controlled by Consolidated Rail Corporation and was
identified as the line between milepost 104.1 and milepost 110.5. The HCR line is the subject of
Surface Transportation Board (“STB") Docket No. AB-865 (Sub. No. 0 (or 1) X ) and the
subject of STB Finance Docket No. 34869.

6. “Document” shall be afforded the broadest mecaning possible under the applicable
rules and law. It shall include, without limitation, each original and each non-identical copy
(whether diffcrent from the original by means of notes made on such copy or otherwise) of all
forms of retained information. “Document” also includes, without limitation, all data,
documents or information stored on computer or other device for the storage of electronic
information,; all electronic communications or messages, such as e-mail, including without

limitation e-mail messages which have been printed out, e-mail messages which are stored on



.computers of the sender or recipient, and e-mail messages which have been “deleted” by the
sender or recipient but which may be “recovered” from any source (including personal or
network computers, mainframe computers, or computer back-up media).

7 “Concern”, “concerning™, "refers", "referring", "relates”, “relating to” or
“regarding” shall mean mentioning, reflecting, pertaining to, making reference to, evidencing,
describing, discussing, analyzing, or commenting on a matter, directly or indirectly, in whole or
in part.

8 “And” and “or” have both conjunctive and disjunctive meanings as required by
the context to elicit all information discoverable within the broadest scope of these requests.

9. “Any” and “all” shall mean “each and every.”

INTERROGATORIES
1. Pleasc identify by date and activity all track maintenance you performed on the

HCR linc from 1998 to the present.

2. Please identify by datc and activity all right of way maintenance you performed
on the HCR line from 1998 to the present.

3. Plcase identify by date and name all shipments on the HCR line by shippers other
than entities owned or controlled by HCR, William E. Smith or any other officer of HCR.

4. Please identify by date and name of shipper the last time the HCR line was used
for rail traffic.

5. Please identify by date, location, and name of entity removing or paving over
rails, all instances where the rails on the HCR line have been removed or paved over.

6. Plcase identify by date, location and transferee, all transfers of property interests

in the right of way underlying the HCR line by HCR to another party.



7. Please identify by location, nature of connection, and railroad all connections
between the HCR line and the interstate rail system that existed in 1993

8. Please identify by location, nature of connection, and railroad all connections
between the HCR line and the interstate rail system that existed in August 2004,

9, Plcase identify by location, nature of connection, and railroad all connections
between the IICR line and the interstate rail system that exist today.

10.  Please describe by date and action all steps you took to comply with the STB’s
September 20, 2004, conditions for de jure abandonment.

11. If since 1993, you have maintained, built or received revenue from any
building(s), loading platform(s), agent(s), station(s), or tclegraph, telephone and/or fiber-optic
line(s) alongside, above, bencath, or on the 1ICR Line, please identify for cach item:

a. Theitem;

b. The period of time for which Honey Creek maintained, built or received
revenue from the items; and

c. The amount of revenue Honey Creek received from the item, if any.

12.  Please state whether you have maintained any schedules regarding shipments of
train traffic on the HCR line and whether these schedules remain in your possession.

13.  If you have been subject to any state, municipal, or local regulatory entity
regarding the HCR Line, please provide the following:

a. The name of the state, municipal, or local regulatory entity.
b. The grounds on which the state, municipal, or local entity based its jurisdiction

over the you with respect to the HCR line.



.Dated: July 18, 2006

John H. Brooke, Esq.

Rebecca Hartley, Esq.
BROOKE-MAWHORR ATTORNEYS AT LAW
P.O. Box

112 E. Gilbert Street

Muncie, IN 47308-1071

(765) 741-1375

(765) 288-7763

Counsel for Gary L. Roberts,

Respectfully submitted,

Kaéeén; C. Kauffman (DC Bar #(323212)

ACKERSON KAUFFMAN FEX, PC
1250 H Street, NW, Suite 850
Washington, D.C. 20005

(202) 833-8833

(202) 833-8831 (facsimile)
kauffman/@ackersonlaw.com

Roberts Pipeline Construction Company, Inc.,

and Roberts Construction, Inc.



CERTIFICATE OF SERVICE

I hereby certify that I have this 18th day of July, 2006 served a copy of the
Roberts’ Interrogatories to Honey Creek Railroad, Inc. upon the following via facsimile

and first class mail:

Richard R. Wilson, Esq

Pa. 1.D. #25661

127 Lexington Avenuc, Suitc 100
Altoona, PA 16601

Fax (814) 944-6978

William B. Keaton, Esq.
KEATON AND KEATON, P.C
126 West Second Street
Rushville, IN 46173

Fax: (765)938-2803

John H. Brooke, Esq.
BROOKE-MAWHORR ATTORNEYS AT LAW
P.O. Box

112 E. Gilbert Street

Muncie, IN 47308-1071

Fax: (765) 288-7763

Kathleen C. Kauffiman % é

Attorney for Gary L Roberts, et al



EXHIBIT H
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- P.O. Box 78261 v (317) 875-3914

Indianapolis, IN 46278-0261 1-877-867-8600
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4
1 (9:40 a.0.)
2 February 12, 2007
3 WILLIAM E. SMITH, having been first duly
L] swom to tell the truth, the whole truth and
5 nothing but the truth, relating to soid
b aotter was examined and testified as follows:
7 DIRECT EXAMINATION,
8 QUESTIONS BY JOHN H. BROOKE:
9 0 Would you state your noe ond spell your last nome for the
10 record, please.
11 A WillesE. Ssith, Se1-t-h.
12 0 All rioht. Wr. Swith, have you ever given g deposition
13 before?
1 A Yes, I hawe,
15

9 Okay, Then you understond the ground rules for the
deposition, correct? I'm going to ask a series of questions

17 today and gsk for o reshonse from vou. 11 you could onswer
*Yes® Or 'no* o the court reporter con Boke Sure we get m
occurate record.  All right?

A Okay.

@ All rignt, good, If at any tice you want to toke o break,
piease ask me. We're not In o morothon contest here. Okay?

A Okny.

g ¥e'll be occorsodating: 1t'1] be pretty informal. So if wou

wont to toke a break, Just let Be know. All right?

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC,
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5

A Oy,
Q@ If 1 osk you o question and you don't understand the
Question, pleose ask ee o restate 1t or rephrase. (Okoy?
Okay.
One thing I would ask, 1f you wont to take a breok, that we
-- If there's a question pending, answer the question, Then
we con hove a nlce clem record. Okoy?
Sure,
@ ALl rignt, It's my understonding, and this is from

M. Wilson, thot the purpose of this deposition is limited

for the purpose for the STB matter only, correct?

MR, WILSON: That's correct.

IR, BROOVE: All right. And if the 1ssues odvance
beyond the STB, then there will be o later deposition to
cover the {ssues in the -- in the lowsult --

MR, WILSON: That's correct.

17 IR, BROKE: -- Dy the State Court. Okay, All
right,
Q@ Okoy, Let's get into it. Nr. Smith, would you tell me where
you 1ive,
I live at 649 Yest Foster Helghts, Rushville, Indiond.
Okny. And are you eaplaved, sir?
Yes. I's self-eaploved,
Okay. What sort of businesses do you have or -~ business or
businesses do you have?
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A M. ¥ --we hove bulldings and -- 20,000 head of
bulldings. And we grind the feed for all those bulldings.
Okoy. And what's the nome of thot business?
The hogs 1s Willim E. Saith, The feed sill is IntermiX.
Interaix?
Interaix Milling,
Okay, Is thot a corporatlon?
Yes.
All rignt.
No, 1'm sorry, It's LLC.
It'son LLC, Okoy. All risht. And do you — does the feed
a1l also sell feed to other persons for feed other than
hoas, or is 1t Just only hog feed?
A M. ¥e Just -- we Just eanufocture feed Tor the hogs thot we
Teed ond that's for United Feed.
@ Ok, All rioht. And then the railrond, What's -- the
Horey Creek Roilrood, is that the only reilrood?

030 0 2 O > D

b
A I'n In the graln bustness, And 1 form ond have a feed ofll
olso, Feed - feed out about 50,000 heod of hoos a vear, We
fn a raitrood. Farm.
Ckay,
foise grain, com, sovbeans.
The graln business, where is that located?
Rustville ond Morristomn, Shelby County ond Rush County.
And what's the nome of that grain business?
Morristoun Groih Company, Incorporuted.
Oky. And the fom, where's the fura ground located?
Host of 1t's in Rush County. Have sose in Shelby County.
tave some in Shelby County, Kentucky.
Is there a business nme for the farm?
W, It's Just Williom E. Seith,
Oy, You hoven't incorporoted the farm or anything like
that? Okay.
.
And then the feed aill, 1s thot a feed mil] thot sells feed
or do you Just feed out hogs?
We've got -- we custor feed hogs,
Okay.
We -- we arind the feed for the hogs that we custos feed.
Ckaoy. Do you octually own the hogs?
1o,
Okay. Do you Just grind the feed for others to feed hogs?

= D 3 M P O
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A Yes. Honey Creek Railrood, Incorporated.

Q (Okay. ¥ell, let's talk about the Honey Creek Roilrood,
Where is the -~ where does the Honey Creek Rodlrood operate
presently?

Rushville, Rush County, north of Rustville.

Okay. How long 1s the line, the trocks line In Rush County?
Five-and-a-half niles,

Where does it start ond where does It end?
PAGE &

A
Q
A
@

8

1 A It storts in on Interchonge in Rushville, and the CSX line
2 serves ft. And 1t ends one half mile north of Canty

3 food 450,

4 @ Is that 40 Norti?

5 A Yes, sir,

6 @ Is there o terainol or some other station at the end of it
7 there north of 4507

8§ A e howe our grain elevator there,

9 @ Owy. When did you purchase the Honey Creek Roilrood?
10 A | con't resesber the exuct date.

11 @ ¥ould it hove beea ot or around the time that the Honey Creek
12 Roiincod wos incorporated?

Yes, I would scy 0.

See i I've got --

1t would be in the early '%0s.
I think I've got 1t. Okay. I show froa the Secretary of
State o date of creation of Morch Zrd, 19%5. Do you wont to
confira that or --

No. That's okay.

That's what I got off the intemet from the --
It would have been sosewheres -- of course the purchose of 1t
would hove been sonewheres @ 1ittle bit before that ‘couse we
had to do the Incorporation after we bought it

0 Oxay,

5 A I'nswying thot's probably ballpark figure, mueber.

D 2 D 3=
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1
1 @ S youbought the ratlrood o little bit before — sometize 1 A Indiana Highrofl,
2 before the incorporation of Honey Creek Roilrood? 2 Q Indiow Hishroll., Okay. What Is Indiano Highrodl?
3 A ¥s Sin 3 A Towss--1dontknow if I'n quolified to say whot they
4 Q Okay. ALl right. Andwhot did you purchase 1n the early y reglly were. They were — they had severol short lines,
5 *90s for the Honey Creek Rgilrood? 5 s they were a shortline roilrood cospany.
& A A locomotive, octuolly two locomotives. I think it wos -- © O Okdy. Howwas 1t thot you purchosed this? Wos tils ot m
7 are you talking obout the Rush County or Henry County? 7 oictlon? Wos this o strojont sale? Or how did that come
8 @ Well, ws It oll one purchase or wos 1t pore that one 8 be?
9 purchase? 9 A Stroight sole
10 A Two different, seporote purchases. 10 @ Okdy., Were you told about thes? Were you contocted? How -—-
0 Okgy. Let's talk about Rush County. 11 A They were -- they were --
12 A Oay. @ You hove to explain how that works for 2.
13 @ Oy, Yos it two locomotives for Rush Courty? 13 A bxcuse ce, They were g corrier for us. They —
h A (ne 14 0 OCkay. ALl rignt,
15 0 One? Okay. And then the truck -- 15 A They switched our cors in ond out.
16 A Yes 16 @ For your groin compmy?
Q@ -- Toreswme? Okmy. 17 A Yes.
A Yes. Trock, lond ond gssets on It, 18 @ Oy, So they would octually opergte the five siles there in
¢ The rofls, the tles -- 19 - in Rush Conty for your grain compmy?
A Yes, A that, A Yes, sir.
Q@ -~ all that good stuff. Okoy. Were there any custocers thot @ And also -- did they also service the one in Stelty County?
you were able to obtaln or purchase ot the time? A N,
A Mo, Nelther -- neither line had any customers on thet. a O,
G Oky. All right. Now, the Henry County, you suid that wos o MR, WILSON: You mean Henry County. I think you

separate purchase? ais -

___ PAGE 10 ___ PAGE 12
i} 12
1 A Yes. 1 MR. BROOKE: Mo, no, n0. He sald that his
2 0 Okoy. And whot did you purchase in Henry County? 2 Korristown grodn was in Rushville ond also in Morristown in
3 A Proerty, rofl, tles, ballosts, I guess that's it. 3 Shelby County.
b 0 Ok, b MR, WILSON: ALl right, I-msorTy.
5 A (h, a locomotive, 5 IR, BROOKE: Okay.
6 & Ok, 6 @ There was  separate coepany thot -
7 A e purchiosed a locoootive for that. 7 A Yes.
8 0 s that looomotive to be used on the Henry County 1ine? 8 @ -- that serviced your Morristom Groin in Morristown,
9 A Yes. 9 Indion?
10 0 Okoy. ¥os 1t octually on — operating on the 1ine whenyou Q10 A Yes, sir
11 purchased {7 11 @ Okay. So the Indiono Highroil Just operated the one In
12 A M. I--T purchased these in -- out of Pemsylvanla, I 12 Rustwville,
13 think 1t was fros Conrail out of Altoona, I think it was. 3 A Yes.
14 Q Were the locomotives part of the roll purchase? 14 0 Okoy, Okay. And at sose point did they tell that you they
15 & o, sir, 15 were — they would sell? Or how what how did that ell
0 They were a Separate transaction? 16 tronspire? I'm Just curious gbout that.
A Yes. 7 A Yes, they did. And coce wp pretty quick, the sale of it
]

Okay, Okay. So -- and did you purchose the roil fron

afd. And either I buy it or they were gomna' scrop it, so I
Conroil as well?

bougnt 1t.

A Yes. Q Okay. Okay, The Henry County ine, these are both -- Rush
g Okov. County and Henry County, for the record, both are known as
A For Rush County? the Honey Creek Roflrood, correct?

@ Rush County, yes, A Rlgnt,

A M. Indiona Highrail, @ All right. Are these lines connected in any woy?

¢ I'nsomye % A Mo, sir,

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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13
Oky. They're Just §n two separate counties them?
Right, Correct,
Okoy. Okay. And the Henry County line, was that purchased
froa Conroil?
Yes,
Okay., All right. And where did the Henry County line start
ond stop?
The Henry County Yine storted ot the interchonge of Norfolk
Western north of New Costle ond eost of State Rood 3,
Okay. And that's where 1t comected to the Norfolk
Yestern --
Correct,
— line?
Correct.
Okay. And where did it end?
Just about a holf mile bevond Sulfur Springs.
Would that be north of Sulfur Springs?
T get abed wp wp there.
Yeah, it is -- 1t's kind of mot really straignt north.
Wt 1 think's north 1s a different direction. 1 mever
get that flgured out.
¥Was thot there at the grain elevator?
Yes.
Okoy. Did you osn that grain elevator as weli?
Yes, sir.

LR EBoew~waouvmeswmn

(VS
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1]
Okay. Was thot part of the Morristown Groin Compary?
Yes, it wos.
Okay,
fnd still is.
Oh, okoy, You didn't mentlon it earlier so I didn't --
okay.
Sorry,
Is that still operating?
%, sir.
Ay grain being stored there at all?
Ko, sir.
Okoy. Okoy. T don't think T asked this, but how long is
Henry County 1ine?
I believe it wos 5.9 ailes.
Okoy, And how dld the purchose from Conroll -- Conrall toke
place?
A representutive fros Conrgll give me a cotl and asked 1f I
wis interested in buying the line, Becouse they were serving
the line, and I wos @ customer of thelrs, 1 suppose they
wnted £0 try ond moke sure 1 bought 1t, So thats what
hoppened,
Oh, kind of 1ike the Indiong Highline. They were --
Yes,
-- serving your -- your grain elevator, either buy 1t or
we'11 scrap 1t kind of thing?

LR EGREBuwom~w~aow s wrn e~
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— PAGE 15
5
A Yes.
@ Oky. And dic both these purchoses toke place gt or around

the sme tiae?
Yes, they dld.
Ckoy. Were there any other customers that you're oware of on
the Henry County 1ine?

o, there was not.

And then ot soae tize loter elther -- 1 guess later you
bought a looceotive alse?

Yes.

Or bought two locomotives?

Y&S. YES.- 31r-

Gkay. And how gid you get them to their respective 1ines?
{ne of then wos hondted throush Conroil and Norfolk Western,
the one for Sulfur Springs, The one for Rustville was
Gelivered through CSX Transportation,

Do they Just drive theg over there?

Ko, sir. They have to -- they -- they prepare them for
shipsent and they pull thea 1ike o regular car.

Oh, ok,

Took thea by train.

S0 they Just add thea to the trolnos @ -

-- @S 4 oar,

Okay. 1s thot what I see when 1 see -- when 1 see four or
five locomotives, 1S that one of thea going sope ploce 1O --

16

soaebody bought 1t or -- I's Just arious, 1 Just --
No. Most of the time they're Just nmning thea. I they
don't fieed the power, they Just shut thew off --
Oh, okoy.
-- ond pick thes wp, part of the train,
Okgy. All right. So this -- if I s this, this would just
be o car on the end of the train soseplace or --
It could be amywheres in -
Anyhere. Okay. That's interesting, huh. I'm not on expert]
in the railrood ke Mr. Wilson. So I Just — I &) have @
fascination about trafns, so you'll have to excuse Ee.

All rignt, The tenry County portion, 1t does not
operate presently, correct?
That's correct.
And when did 1t stop operating?
I believe 1t was in 2000,
Okav. And why did 1t stop operating?
We had a collapse of a grain bin at Sulfur Springs elevator
which Intereupted the service and covered the trock wp with
com and debris,
Okoy, Did thot moke the elevator then unusable when you hod
the collapse?
Yes, 1t did, It — we couldn't get any further insurance
because they did not want to insure the elevator,
Okay. All right. So when the elevator stopped operating is

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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v
when the reilrood stopped operating?
Yes.
Is that pretty cuch right?
Yes.
Okay, Vos that the -- thot whole collapse the subject of the
lawsult that's pending up here in Henry County, Morristown
Griin versus sofe lnsurnce —-
Yes, sir.
-~ companies?
Yes, sir.
Okoy. That Incident there was what coused the low -- or wis
port of the lowsult, right?
Correct,
Okay, Okay. During the tise that vou operated the Honey
Creek 1ine in Henry County, were -- did you have any
custosers ather than the Morristown Graln?
No, we did not,
Okoy. Okay. And are you the -- the soie shareholder of
Morristown Erain also?
Yes,
Okay. When you purchased the Henry County tine, did you
recelve any Inforsation from Conroll os to all of the tess
that you purchased, 1ike the roil and the cross ties and
vhatever 1ond Wy have been there or land rights you hod? 1
gemn, wos there some sort of imventory thot you got?

18
o, sir.
Okay. So baslcally 1t wos Just -- wos it an gs-1s purchase?
Would 1t be falr to chorocterize it that way?
I suppose 1t would be, yes.
Okay. Did you perform or hove someone perfors soee sort of
inspection of the rall before you purchased §t?
%, I did not. Conroll was running on that iine before 1
purchased it. They were picking w cars at the elevator o I
knew about what 1t was.
Okny. Did you have anv kind of inspection of the roilroad
15ne gfter you purchosed §t?
You semn did I hove anvbody inspect 1t?
Yes.
Mot on outside company, no.
Okay. Did you inspect 117
Yes,
And when d1d you Inspect it?
You want 0 date or --
Ballpark figure, Unless you know the date,
M. I'n trying to figure a bollpark,
1 presuaed by the question you didn't know the date. If you
could give me o ballpark figure. After you purchgsed it was
it six nonths? o year? couple years?
I think right after we got the locomotive.
Okoy. And vhen did you obtain the locomotive? In the spring
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of the vear? full? sumeer? You'd need it before forvest,
cidn't you? Probably oot 1t before harvest?
[ would say 0. I'm gonng' Say probably mid Sucmr.
Okay, Okay. And what dld you do to inspect the railrood
1ine?
Check ties and bollasts, condition of the rail. See if there
were -- how G0Ny bad tles there were to support the rall.
Okay. And physicolly did you just waik the line or --
IT T resenber -- if I recall correctly we did a little bit of
wolking 1t ond also with the locosotive.
S0 you oot 10 ride in the englne then, right?
Yes.
Okay, Probobly not the correct rallrood ters to toll 1t an
engine bt —

Okay. Did you hove somebody assist you in this?

I had a elevator manager there.
I'n osking: 1S there -- {s there soceone that -- thot could
look at rails or hod sose expertise in the rails to look ot
and see which ones were good and which ones - or the ties,
which ones were good, which ones weren't? Unless you had
that expertise.
Yes.
You do?
Yes.
Okay, HWove you — did you work In the roilrood before or --

2
Ho. I've just been around then, shioping grain. And -- ond
having railcars, you know what rallroad has to De,
Okay. So you cotild spot ¢t bod tie froa o good one?
th, very easlly.
Okoy. Okoy, And you could spot a -- a good rall and a bad
rail and the differences?
Yes,
Okay. All right. Now, when you purchased the -- the -- the
1ine from Conrail in Henry County, you told se that you
bought the ralls, tles, bollasts ond property. Are you
tolking about real property or other personal property?
The whole property, land and all.
on, the lond? Okay. All rigne,
Yes,
All riont. I wanted to know which -- if there wos other
property besides the reil, ties -- you're tolking about the
lond.
Yes.
Okoy. Was that the rights in lond? Or was there land that
went with 1t too at sose point or -- T know there's been g
big controversy about raiirood 1ines ond o}l that stuff in
Indlang before 50 —-
I assune that I purchased the -- the property os far as the
steel ties ond ballasts and land,
Okgy. The regl property itself?

A Service of the ALLIANCE FOR LITIGATION S8UPPORT, INC.
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a
Yes,
Okoy. Well, did Conroil ever tell you what kind of interest
they had in the lond, whether they hod a right-of-woy
easepent or @ fee-sisple ownership or any of that kind of
stuff?
.
Okoy. Okay. Did you ever file o toriff for the Henry County
line?
Mot that I con resesber.
¥ere there arrangegents between Morristown Grain ond foney
Creek Rall gs to the cost for tronsporting the grain on the
— on the Line in Henry County?
fo. ¥e Just run 1t os @ branch off the -- off the Norfolk
Nestern and houled our own prodiucts down there, And that was
the sain reason for having the rallrood.
Okay. So 1t wosn't 1ike Honey Creek sent a bill to
Morristown Groin for cperoting the rafl?
M,
k.
% did get $35 G car for every car that — that we shipped to
the 1S,
Okay. S0 Morfolk Southern would pay Honey Creek so ouch @
oor?
Yes.
Okoy. 1 presme that had been 435 for a looded car? Yes?

n
YeSJ slrl
Okov.  And then -- and, see, this 1s where wy 1gnoronce of
the roilrood industry -- does Norfolk Southern then charge
Horristown Grain to houl the grain cars to wherever they're
ging? Is that how thot works?
M. The end user pays for the freioht,
th, okay,
¥ sell it AB.
Okay. Al right, Okay, And they pay -- they oy the
delivery. Okoy, So the grain fs sold FOB from your facility
elther in Sulfur Springs or Rusiwville, correct?
Yes.

Yes, sir.

Okay. Did you ever move graln from Sulfur Springs down to
Rushville?

by roll? -

Yes.

jo.

Okdy. What size -- let me osk this: How mony bushels could
you store In Sulfur Springs?

Half adlifon, 500,000.

Would that be dependent upon whether it's com or soybeans o
you could do both of thea or --

Yes,

WD O ~J 9 W B AN M
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Okay. A what wos -- whot's the capacity there In
Rusiville?
Hillion ond o quorter.
825,000
Ko. M1lion ond o quorter.
G, aillion ond o quacter. ['m sorty, Okay, But you
wulcn't ship graln between Sulphur Springs or Rushville
becouse of copocity issues 1ike that, would wou?
M.
You need more space in Suiphur Springs, send them to
Rustvi11e?
That can't happen,
Okay. Did you do any arain storoge besides -- hesides
harvest time ot Sulfur Springs? Would you store there
throughout the vear or --
You mean presently?
Yeah.

Well, no, Before when you were opergtim.
Ask that question goain,
Probably wasn't g very good question, Well, let se osk it —
did you do any gruin storoge after harvest seoson there at
Sulfur Springs?
Yes. e nun the elevotor all vear 'round. We have grain
coning in all year *round,

PAGE 24
.|
(bhibits 1 through 3 were marked
for identification, ond the
follewing proceedinas were hod:)
¢ Oxay., Mr. Soith, I's going to hond vou some exhibits that

hove been narked Bxhibits 1, 2 ad 3. And ask vou -- first
of all, take o look qt those; see 1f you con fmiliarize
yourself with those. I belleve they coee from your
Inforsation to the STB but double check thot plegse. Moke
sure that I'n occurate,
(Thereupon, ofter an off-the-record discussion
between the witness ond Mr. Wilson,
the Tollowing proceedings were hod:)
¥iot's your question?
Okoy, First of cll, I wnted to sake sure you recognized o1l
three of those documents. Do vou?
Yes, I do.
Okay, And, for the record -- keep those in front of vou,
sir.
Okay.
For the record, ore those three elther maps or oericl
photographs of the Sulfur Springs line, the Henry County
line?
Yes, it fs.
Okoy. Bxhibit Mber 1, thot 1s on cerial photograph showing
the, I guess, beginning ond end of the Honey Creex Roilrood

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC,
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Lire in Henry County; does 1t not?

I think it does, 1f I con pick it out here.

Little white orrows, 1 think,

Yes, olqy.

All riont,

Yes. Oy, Yes, it does,

Oktty. AL right, So that shows the -- the end or terminus
at -- thot's the Sulfur Springs -- Sulfur Springs elevator,
oorrect?

\es.

Al right. And then it comnects to the Norfolk Western or
Norfolk Southemn 1ine --

Southern,

ferfolk Southern 1ine just east of State Rood 3?

Yes.

Okay. And Bxhibit Nuxber 2, 1f you could 90 to that one.
Bxhiblt Nuaber 2 15 o zap of different rallrcods in Indlana,
A there's an arrow indicating the Honey Creek Railrood in
Henry County, correct?

Yes.

A1l right, IS there @ - any indication of Honey Creek
Rajlrood in Rush County on that eop? *Couse T looked for
it. I couldn't see it.

o, there isn't.

Okay. Is there g reason why?

.]

Were was these saps generated fro?
It's my understanding that they came fros your Applicotion
for Abandongent to the STB. And so I don't know where they
ome froa. They're out of your application,

MR, WILSON: e off the record?

WR. BROME: Let's 9o off the record,

(Thereupon, after on off-the-record discussion,

the following proceedings were hod:)
S thot we con cleor w this question that I hod, The map
shows comson Carrter roil lines in different parts of the
country, this being Realon 14, And the Rush County line wes
not o cosson corrier 1ine, It wos o privote line; s that
right?
Correct.
All rignt, And shat -- do you know what made the distinction
between the comon carrier 1ine ond o -- ond o private 1ine?
o, I don't.
Okoy. Okoy., And then Bxhibit Number 3, that 15 another nap
-- octually, 1 think 1t's o USGS nop showing the Sulfur
Sorings or the Henry County 1ine, little closer view,
correct?
¥ould that be between the two block 1ines?
Yes,
MR, WILSON: Yeah.

Cosrect,

Yes.

0 X 0 o D

[~

B s £ e

eSS P EREBwem v wswr—
o

A

PAGE 2B

e B e D N D I

BELhFE G EBwo womw &= wind =

— PAGE 27

27
Okay. Did the Sulfur Springs 1ine have any bridges on it?
Mo, Not that I know of.
Okay. Did it hove any stations on {17
Could you clorify what o stotion would be.
Where others could hook w to 1t or you could obtain
customers' oars or that sort of thing.
fo.
No other connections or gnything 1ike thot on the Sulfur
Springs 1ine?
.
Was there a loading platfors at the elevator?
o,
Okay. How did the grain get Into the cors then at the
elevator?
It was looded through a elevator systes, hopper cars.
Okay. So 1t would Just be -- an auger would cose dovwn and
1o0d the: cords up Trom the elevator 1tself?
There wixild be a elevitor leg or a spout out froa one of the
arch tonks,
Okoy, All rignt,
Hopper cars.
All rioht. So there wosn't o looding platfora, per se? It
oS just, pull the cor up, bock the cars into that spot o
lood thea wp? Is thot how that worked?
Yes.

2
Okay. Okay. And there were no other places to load cars
along thot 1ine down to the -- where 1t hooked Into the
Norfolk Southemn, right?
M, sir.
Okay. Did you perform saintenance along this 1ire?
Yes, we did,
Okay. What sort of mointenance did you perforn?
Moinly inserting tles.
(kay. Did you keep record of that sofntenonce?
Yes, T think so. 1n not positive about — I know that the
aonager of the elevator put thea In, And - but he hos since
deceased. So I don't know — I don't know where the records
are,
whot wos the monager of the elevotor's noae?
Raysond Pesco,
Do you know how to spell his lost name? 'Couse the court
reporter will osk you too $o ~
P-0-5-c-0, I quess.
Okay. You think he kept records, but you don't know where
they are; 15 that ay understonding?
1'n sure he did.
Are there obligations to keep records of saintenmce of
roilrood 1ines?
No,
Wo?

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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Not for our 1ines, Just being o branch line.
Okay. What is a bronch 1ine?
Just @ bronch off of the eoin carrier.
Were you required to keep financial records of the railroad
revenues?
We veren't required but 1'm sure we kept record of it.
s there g tise when you -- you obtained q loon from the
Indiong Peportment of Transportation?
Yes.
And did they require you to keep records of the financial
operations of Honey Creek Roilrood as part of the lom
requiresents?
1 connot resegber,
Okay.

R, BRODKE: Let's 9o ohead ond sark that too,
please,

(Bxibit & was marked for identification,

and the following proceedings were hod:)
Okay. Let se hond you what's sarked as Exhibit Ncber 4.
Take 0 look at that with your attomey. And we']1} go off the
record while you -- that's a gultipage document so —

(Thereupon, after a brief recess,

the following proceedings were hod:)

!R. BROOKE: ¥e're back on the record ofter a short
tregk,

3
Have you had on opportunity to take a look at BxAadbit
mber 47
It's a loon frog the INDOT for the roil -- for the railroad.
Okav. All right. And it bears vour signoture on at least
one or two pages In therg?
I think I sow it In here, yes.
Okyy. All right. Al right. And that loon is for the
goperation of the tine in Henry Coumty; 1s It not?
Yes.
(koy. And it was to purchase ond refobilitate approxisately
six ailes of track?
Yes.
All right, And do you resesber how much coney was loored to
you from -- in that loam?
Says 200,000, I assume that would be what it fs,
Okny. All rignt.
Yep.
Okay. ALl right. Did you use those loan proceeds to
purchase the lire froa Conroll?
Yes, | did.
Oksy. And what -- was thot the approxiscte cost fron Conroil
for that 1ine wos $200,0007 Mot Including the locomotive
«cause thot wos a separate transaction.
1 think thot wos for sose ties and — ties, bollosts ond
repairs to the line, looks to me like,
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@ So then part of the poney was used to buy froa Comail and

the other part wos to buy some ties, ballosts ond --

Yes,

-- o 1all?

¥es. Looks to me like that's whot it was.

Oy, Ovgy, I 1 could see the cocueent, pleose.

Sure,

Thonk you.

Okoy. Did you eoke ay improvesents to the roil
crossings ot the roods at this — ot this tise when vou
obtaired the loan froa - or after you obtained the loan from
INDOT?

A 1 comot resesber onything obout the rood crossings. But [
do know we put in o lot of rollrood ties.

@ Ok, Okay. One of the, 1 guess, purposes Indicates that --
for the isprovesent of the rail line for the operstors and
also the ootoring public ot roll crossings, That's what it
Says there on the docusent; does 1t not?

A Ididn't read thot port.

@ Okoy. Look In this part here In the middle of the page,
Purchose of the track prevents the line from being abandoned
by Conrodl. I think it's the second full sentence. It'sa
long sentence but it's the second one,

A Unwh,

D 3= D = D 3=

PR, WILSON: T think we'd be hopoy 1o stipulate

PAGE 32

wgtever it says there --
MR. BROOKE: Okay.
R, WILSON: -- s --
THE WITMESS: Yeah.
IR, WILSON: -- 1s whot the docuent says. How
it's applied and whether or not that lsproved crossings --
Ieproved safety at those crossings 15 o question of fiow you
interpret thot. But we'll certoinly stipulate to what the
dotusent SHs.
MR. BRODKE: Okaoy.
@ All rioht, Did you moke any {orovesents to the rail
crossings?
WR, WILSON: I thirk Mr. Swith's testimony 15 that
he doesn't rescsber.
That's the problea I have. I'm trying to remember,
Okay.
And 1 conot resegher.
Okay. Well, we -- we tolked obout scintenonce. And you sald
that the elevator — elevator sanager replaced soee ties, Do
you know what other pointenance wos perforeed along this --
the Sulfur Springs 1ine other than replacing ties?
T wos thinking poybe this docwcent might help
refresh your recollection but --
A Well, ties ond tarping ond ballosts. When you put in tles
you have to toop sose ballosts back around the ties.

o X 5 2=
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___ SHEET 9 PAGE 33 ___ PAGE 35
4] 5
1 0 Oy, 1 M. BRODKE: G0 ohead ond mark those,
2 A Wich ts, you know, the stone. ALl thot goes together, 2 {Bxilbits 5 and 6 were parked for 1dentification,
3 leveling the trock. 3 ad the following proceedings were had:)
b @ ¥os there any saintenance work done with regord to drodnoge B4 €  Let e hand you what's been poried Bxhibit Mober 5. First
5 along the 1ine? 5 of all, take a look at that.
6 A4 Idont thinkwe hod any droinoge problems very much, 6 Does thot refresh your recollection? Do you recoll
7 0 On, Iseont toask this earlier. The grains cors thot you 7 those interrogotories, onswering those auestions?
8 would use and 111 w, would those -- did those belong to § A Mo, ITdnt,
9 Honey Creek or did those belong to somebody else? 9 0 Youdon't? Did you onswer those questions?
10 A They would either be leased cors from the company that bouohit§ 110 A If I don't resember it, I don't know If I dad or ot
11 the grain or they would be Systea cars which would be Norfolk} (11 @ Okay. IS there onybody else then at Honey Creek that would
12 Southern cars. 12 have answered those questions?
13 4 Okav. Honey Creek didn't have any cars of its own? 13 A 1ot answer for thot.
A M, sir, 4 @ Okoy. You slgned those S your answers, correct?
Q@ Ckgy. All right. 15 A [ seethat. Thot doesn't -- that doesn't eean I recegber
You did report revenues to the Indiona Departnent Jf |16 (oing it.
of Transportation on o quorterly basis. Do you vecall thot? §117 @ Okay. Well, let's go through those then.
A o, Idn't, A Okay.
Q Oy, Okav. And te informotion I have from IN -- INDOT, ¢ Hmbe this will help refresh your recollection.
Indiona Deportment of Tronsportation, there are quarterly -- Interrogatory Nunber 1 we talk about -- or made g request for
toey Creek Roflrood Quarterly Revenues Reports from 1994 to all trock maintenonce you perforsed on the HIR line from
2005, Okmy? And I think Mr, Wilson moy hove seen those as |22 fo the present. You sce thot?
3 wll. 5 A Yedh, Okay,
There is a veor missing which Is 1999, Con you Q@ And your onswer Is: 1 did not keep o record of maintenance.

tell #e vy those records would be missing fros INDOT?

That's vhat 1t says, right?

___ PAGE 34 . ___ PAGE 36
3 3%
1 A o, ]cont. 1 A That's what it says.
2 0 Oy, At leost the farst three quarters are eissing for 2 9 Okgy. All right, Well, and earlier vou told s thot records
3 s for your trnsporiotion revente. Do you know Where those § | 3 20y have been kept by the elevotor srmer. S0 I'm Just
4 records night be? 4 trying to find out, did you keep thew ond you Just don't hove
S5 A [ hiveno idea, Didn't even know they were missing. 5 thea or you didn't keep thea or what?
6 @ Who keeps the books and records for the Honey Creek Rallrood?)l | 6 HR. WILSON: John, let's try to cut to the chase
7 A A lody ot Morristom is in charge of thot, 7 here ond not belabor this issue, 1 think it's clear thot
8 4@ ‘hot's her nme? 8 Mr. Ssith didh't keep ony sointenonce records. 1T they were
9 A Linda Starrett. 9 kept by the elevator operntor, ond 1f we con locote thes —
10 q St-g-r-re-t-t? 10 we'1l indertake g search and see whether or not there are oy
A Yes. Yes, 11 records still in existence, do what we con to provide thea to
@ Okay. There's olso, according to TNDOT*S records, revene § |12 you, if -- 1f they-ve been overlooked or if they weren't
13 aissing for 19%, the entire year 1996, ond the first quorterg |13 produced in response fo the interrogatories here, We're not
b of *%5. Do you know why those would be missing? 14 trying to play oaes.
A Did not know they were missing. M. BROOKE: Okoy. I'm just trying to find out --
@ So those records should exist someploce ot Morristown Groin? MR, WILSON: Bxoctly, [ understond. But we'll see
Linda mioht know where they are? Wt we con -- you know, T'11 get with Bi31 Smith and werll
A 1 ossume 50, see what we o do.
0 Okoy. Does she hove control or keep track of all the records M. BRODKE: Okay. ALl right,
for Honey Creek Railrood? MR, WILSON: I men Bill Keaton, And wer'l] see
A Yes, she does. what we con do about locating those, if there -- if there are
Q Oy, Okoy. We hod sent to you a reawest for certain any still that are around,
vl focuents. Do you recall that? THE WITHESS: 1 did not personolly keep iy
A Mo, [ dnt, records. I don't know whot we've got, but 1 did not

Yﬂl (“l't? omy.

personally keep any records.
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___ SHEET 10 PAGE 37 = ___ PAGE 39 =
1 MR. BROOKE: Okoy. ALl right. And 1 think thot if§|1 @ You have to explaln to se whot you Just -- what yu Just
2 there ore records that Honev Creek has, os @ separate 2 seant by what you sold there,
3 corporotion, then we11 -- we can try ond find those. Okay? |3 A ALl right. The — the rofl thot we hod ot Rushville was
) THE WITNESS: Sure. i 75-poud rall --
5 MR, BROOKE: And maybe Lind hos some of that 5 @ Oky.
6 wo, Oy? & A --vhich wos very saol} roil.
7 MR, WILSON: Some of those records go bock over 7 @ All rignt,
8 or 15 years. And -- 8 A Put in cbout little after the tum of the century, very early
9 M. BROKE: Sure. 9 1900s. It was mode for 1ittle cors and stem englnes, And
10 IR, WILSIN: - you know, they don't -- the 10 that's what that rafl wos at Rustwille, The roilat Sulfur
1 retention requiresents aren't particviarly stringent in this § |1 Springs wos much heavier rall, It wos 130-pound roil. And
12 ared, So whether or not they have eointalned thew or not, I (12 we took up tvo mile of the 130-pound rail ond rep.oced 1t,
13 don't know. ¥e'11 hove 0 9o back and nake onother Inquiry. took 1t to Rusiville and scropped out the 75-pound rail.
14 YR, BROOKE: Let me hond you what's marked as L M. WILSON: Excuse me.
15 Bxhibit Nember 6 then, And take a look at thot document, 1f Jf 15 (Thereupon, af'ter a telephone interruption,
16 you would, plegse. the foliowing proceedings were had:)
And 1f you could -- we could have the s 17 MR. BROOKE: Take a break for a second.
ogreegent on those, If there are documents -- first -- you (Thereupon, after a brief recess,
know, the first intermogiory or first remest asks for all {19 the following proceedings were hod:)
doounents In reference t the Interrcodtories, which moy hovel 120 A You understand now what 1 - whot I did?
been the seintenance records, 1f they exist. Q Well, let me Just, S0 ve can 90 back on the record here, make)
HR. WILSON: Un-huh. Well, I'1l oo back, And, sure [ understand,
know, Bi11 Keaton, Mr. Smith's local counsel, assisted fn the You took scme 130-pound rail froa Sulfur Serings --
responses here, And T assume that he sade a good-faith you took up about two ailes of that, and you reploced the

effort to get these documents. But we will — we will repl

Yionter roil trock in Rushville with that reil from Sulphor

___ PAGE 38 ___ PAGE 40
B i
1 the Tield ond moke sure thot there weren‘t any that were 1 Sorings,
2 overlooked. 2 A And scrapped the lighter rail,
3 But 1 gssume he did o thorough job, So I'11 @ 3 @ And scropped the lighter roil.
i bock ond we'11 make sure thot that's the case. 4 A Yes,
5 MR. BROOKE: Okay. 5 @ And that wos done in 20047
6 @ Owav. All rioht. When discussing the revenues for the Henryg |6 A 1 think 1t was.
7 County -- or Honey Creek Railrood, and 1f there are revenue 17 € Okay. And do you know what two-adle section you took uwp from
8 reports mode to the Deportoent of Transportetion, would you §1 8 the Sulfur Springs line, where thot wis?
9 know how 10 separate out what the revenue wos for the Sulfur (9 A It wos from the — from the Interchange of Norfolk Western
10 Springs 1ine os opoosed to the Rustiville line? 10 back west, I guess. It was — £t would be called west,
11 A Mo, 11 @ Okay. Let's look at Exhibdt Number 3.
17 @ Okiy., And according to the records of the Indiono Deportment§ 12 A Okay.
of Transportation, the Honey Creek Roilrood wos irvolved in Q@ So would 1t hove been from the --
] sose scrop sale starting about the second quarter of 200, A Froa this - froa this point here (indicating).
15 Whot was that -- where did that scrop cose from ond what did § Bock towards —
it constst of? A Yeoh, Toalong in there (Indicating).
A Beginning 20047 ¢ Okv. HNow, when vou're peasuring the rof] -- Just for oy own
18 0 Yeoh. Looks 1ike the second quorter of 2004, edificotion, when you're peasuring a roil, sav, two mile of
9 A Off which 1ine? roil, we ore octuolly tolking obout two miles of two rails?
@ It just sovs Honey Creek Roflrood, Honey Creek Railrood A Yes, sir,
fuarterly Revenues. @ Okay. 1t's not one mfle of two roils; it's two miles of --
A We took some 175-pound (sic) rofi wp from Rusiville and okay. All right. T Just wanted to moke Sure.
relald It with the trock froa off the Sulfur Springs line, A I understand.
Sold the ldght rofl scrap off of -- the 75-pound scrop, we Q And I've got the court reporter all confused now so that's

sold 1t,

good.

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



I B RESEEE N R rFBRREBwee v wro=

B D R E B wo—wo o W

WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT

SHEET 11 PAGE 41

n
M. BROKE: Okay? ALl rignt,

@ How long did this process toke place? I memn, how ooy
quorter - I've got seven quarters here thot we hove SCrop
sales of about 50,000 plus. Would that two miles hove
covered oll seven quarters or —

A Y don't understond whot you pean by Seven quorters,

Q Okay, ¥ell, let me show you what T've oot here, I dida
spreadsheet on reverues reported to the Indiono Deportment o
Tronsportation. I don't know if you con reod that or not.

A h-hn,

Q@ Owoy. Tt breoks out revenue ond scrop sales. Do you see
that?

A Yes,

@ Okay. And according to the Department of Tronsportation

records, scrap sales started -- you'll have to excuse me --

here in the second quarter of 2004,

Oh, Ve didn*t alwoys scrap it o5 soon as we took it .

Okay.

Ployed the market,

All rignt, So whot -- 1 gess what my question 1s: That two

alles that you took wp, did you scrap that? Did vou toke wp

mre than Just the two plles to cover the seven cquorters
there?

A e hod other scrap rafl laying at Rushville --

o Okay.

0D = D P
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A -~ from prior -- in fact, I hod scrop rall laying around
there that we took w, 75-pound roll, for a cowple or three
Yeqars,

@ And wos that rail thot vou'd also replaced from Sulfur
Springs line?

A M

0 Gkoy. Thot 75-pound roil, T think that wos right, that you
took wp, where did -- vhat did you reploce that with?

A HRaoll that T bought in other -- from other pecele.

Q Oway. Okgy. Whot other people would vou have bought rall
fros?

A I'a trying to think of the name of the company. Seewed like
it was Natfonal -- Noticnal Salvage or something 1ike that.
I could find 1t,

Q ¥here gre they located?

A I think they're out of state,

@ Do you know which state?

A Mo, ['dhove to -- I'd hove to look It w.

0 Okay, And they actwally hove roll thot -- intect roll that
you con boy; is that how that work?

A Oh, ¥es.

2 Okwy.

A They -- they toke 1t up froa cbandoned rallroods and people
thot 9o out of business ond they resell it.
Okay. Do they then buy the scrap too?
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3
¥ell, I suppose they would,
Okay. Did you ever sell thes any of your 7S-pound roil?
No.
How would you sell that?
To a -- 0 SCrop deoler, Sorcone that dealt in - En -- like
1 scrop vard,
Just a setol scrap degler?
Un-huh.

Yes.
Okay. Good. That's what you meant by ploying the porket

ms--

Yes,

-- the setul market moves -- the scrop petal market noves w
ond down, rignt?

Yes.

Okoy. Yould you cut those 75-pound ralls wp yourself?

o
Would they do it at the scrp yord?

Yes.

S0 vou would hove to haul the rojls {n thelr section lemgths
to the scrap yord?

Ho. They coee and get thes.

{h, they cooe and get thee? Oh, okoy. How long is o roll
section? Just curious.

Iy
They vary omywhere from in the 30s to 40-some feet to --
Is thot depending on the strength of the rail?
M. That just depends on probably the equipoent it was to
haul 1t with ot the time 1t was put 1n.
Okay,
Length of the trucks,
Qkoy, Okay, Other than that two-aile section on the Sul
Springs, have you taken wp any gore of the track on the
Sulphur Springs line?
1 took up a ttle bit on through -- T don't know which -
which way that is In -- north, east ond south, of course, at
Sulphur Springs, But 1t would have been beyond the
elevator. e hod some excess down there, it wos 1%0-pound,
we took 4p when we took up the other to take 1t — transfer
it to Rushville.
Okay. So on Exhibit Mumber 3 1t would hove been --
It would have been right in here (indicoting).
Just past the black 1ine?
1 would soy $0.
Or Just In front of the block 1ine or --
It would have probably been a 1ittle bit past, I'n quessing,
Oay.
Sosewhere in there, It's hard to tell on that pop.
It would have been post the elevator though?
Yes.

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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5

1 Q@ Oy, And the elevator's pretty close to what, State
2 Road 367
3 A Isrighton 3.
4 Q@ Rignton 36,
5 A Yes.
6 @ Andvou would bave hod some 1ine past the elevators --
7 A Yes,
8§ @ - toback the cars up, wouldn't you?
9 A Yes. Yes,
10 @ Okay. And do you know when you took wp that excess past the
1 elevator?
12 A That was probobly -- I'n going to quess it would have been
13 somewhere ground '02,
4 Q Oay.

A Tt could have even been before that. Mayvbe -- oavbe 2000.

I'n not sure,
¢ O,
{Bxhibit 7 wos sarked for identification,
o the following procecdings were hod:)
€ Let 32 hand vou what's been sorked Exhibit Number 7 ond ask
if your recognize that docusent,

A Yes. I recognize it.
@ Okay. For the purposes of the record, whot is Bxnibit
Humber 7?

It's 0 letier from INNT to Honey Creek Railrood,

— PAGE 47

47
0 MI
M. WILSON: Let me clarify sopething, John. 1
think he soid he sold scrap in 2004,
THE WITMESS: Yes.
IR, BROKE: %ell, he also told se that he pulled
w te rall in 2004 for the Mrfolk Southem conrection, the
two-alle ruil.
THE WITNESS: Well, I think it wos -- I think it
was 2002,
M. WILSON: Okay.
THE WITHESS: I think 1t wos. I meon, E'm not
saving positive if it was,
Q@ Okav. Well, that letter pretty well tells you, desn't it?

')
0 Oky. That letter concerns some issues about pulling wp
rails that they hove a security Interest {n on the Honey
Creek 1ine in Henry County; 1s that correct?
A Correct.
@ Al rloht, And that relates to Bxhibit Nuber 4, which is
vour 1omn from THDOT, correct?
A (orrect,
ALl right. TMIOT hod @ securlty Interest in the assets of
the foney Creek 1ine in Henry County oS security for the
in Bxhibit 4; did they not?
A (orrect.
Q All right, And so INDOT found cut thot vou were resoving
roil from Honey -- froa Henry County ond taking it to Rush
County,
L Rignt,
And that wos affecting thelr security interest ih —- for the
lom, correct?
It -- yegh,
Oy,
Yes.
So this rafl that you pulled wp, this two-alle roil that vou
pulled up, thot wos done in 2002, wasn't (47
I think it was.

EhREBocow~wouvewmne=
o
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Okay. Rother thon 2004 as you told se earlier.
Yes.

A I think 1t does. Thot refreshes my mesory somewhit.

Q Okoy. Okoy. Do you renesber any discussions with people at
INDOT about the Honey Creek line ond pulling wp the ralls?

A Yes, 1do.

Q Okoy. Tell se what you con recall,

A Well, Just like this letter says, that they hod a security
interest on that line, And I didn't reglly think too sch
about 1t becouse I was moving it to the other lime, I wasn'
selling 1t or anything, So we finally worked it out where I
gave thea a security interest on the 1ine ot Rustwille, which

] worked it out. Everytiing wos fine.

Q Okay. Do vou know q person at INDOT named Lovon Marshall?

< B
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And vhat Is Lavon Marshall's position?

1 ® ot know. T know she works there,

Okay. ALl right. And was Lavon Morshall one of the people
you tolked with ot INDOT?

Yes. ‘fouse 1 hove talked to her before,

Q Okay. All rioht, Did you hove any discussions with Lovon
Harshali about abondorment of the Honey Creek 1ine in Henry
{onty?

I o't recall.

Okay, Do you know o Mke -- is 1t Schesey (phonetic)?
Skimev (phonetic)? S-c-1u-e

Skimy (phonetic).

Scire at INNOT?

I hoven't talked to hia for o long tige. But I'm sure I did.

T = = 0 >

k]

D = 0D =

Okay. Did you have any conversations with his about
abandorment of the Honey Creek 1ine in Yenry Conty?
A Tmay howe. 1 con't recall whot wos sald or —
19 @ Okay, Okoy. Do you resesber a conversation, both in
20 February ond August of 2002, where Mike Scise advised you
that St was in your best interest to abondon the -- get the
chandorment application filed with STB oS soon o possible?
A 1 omt remesber,
@ Ckay. Do you recoll tellfng Mike Sciee thot vou were
hesitont goout filing the obandonment application because you

B REGL R EBwoe wuawvnswe-
[ =]

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT

___ SHEET 13 ©PAGE 49 m __ PRAGE 51
|
1 didn't want to -- vou didn't wont the right of woy @ revert §11 A On 3%, yes.
2 to the property owners? 2 Q Oxoy. Were there any other crossings on the counky roods?
3 A Could have been, T think so. I A W
4 @ Okoy. Did you have soee reservations about filing on 4 Q Okay. Well, the rail crossed several conty roods, didn't
5 cbondonment. application becouse of the reversionory rights off | 5 i
B the property owners? 6 A Yes, 1t dla.
7 A Tdont know thot I hod thot, 1 did -- 1do regember soving §17 @ Okay. Do we need 0 take o breax?
8 sobething about that, 8§ A Justasecond. Mo.
9 0 Ok, Saying sosething about you didn't want to file the 9 ¢ Oy, Okay. And did INDOT charge you for resoving the cross
10 dbandomient opplicotion in 2002 becouse you were worried 10 bucks and crossing sionals?
11 aaut the reversionary rignts of the property owersalong g1 A Mo,
12 the 1ine? 12 @ Okay. Who is Chip Wood?
13 A M. 13 A He was o manager that [ had at Morristown,
it @ Okay, What did you -- what do vou recoll saying? 4 Q Okoy. And does he still work for Morristown?
15 A I can't recall now, A N, he does not.
16 @ Wos thot o concern of yours wos the reversionary rights of Q Deay, When did Chip Wood leave Morristown?
7 the property owners in the gbondonment process? A T think sometime ground 2000,
A HKell, it shouldn't hove been becouse T assuded that 1 owned @ Did he 90 work soceploce else?
the property, A Yes, he did.
0 Okay. Did you do o title seorch on the — on the regl estote 0 Wrere did he 9o to wori?
21 {tself to know vhether you owned it or hod o right of way? A Soeevheres In I1linois. On the river.
2 A Idon't think I did, 0 The Ohio or the Mississippi?
8 Okay. Do vou know whether you pwn 1t or have g right of A Mississippl, I think 1t was.
way? You understond what a right of way is, first of qll, Q  Okyy.
right? & O would it hove been Tllirols? Might have been Tilinols.

. PAGE 50 ___ PAGE 52
S0 52

A Yes. I's not sure,
@ Okay, Or tromsportation easepent, whatever fancy term they 0 He worked for a grain cospany?

howe for 1t You understond vhot that s, correct? A Yes, Consolidoted Gratn,
A Yes. @ Okay. Did he have a position with the Honey Creek Railrood?
@ That once vou stop using 1t, then it would revert back to the A Mo, ke didnt.

property owners on the property it crosses? ¢ Ok,

=

Yedh. I understond that.
Q Oy, There tave been a bunch of coses in Indiana Gbout what;
the rights are, that sort of thing. You understand that?

MR. BROOKE: You wont to mark that.
{E&xhibit 8 wos earked for 1dentification,
ond the following proceedings were hod:)

GEGB#B@@‘HQ‘\H:\NMH
[ -]
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A [ think -- yes, u-huh. Let me hang you what'$ aorked as Exhibit 8 ond osk T you oo
Q@ Owy. ALl right. Do vou hove on understonding of -- of what fcentify that.
the rights cre of the surrounding property owners — (bhibit 9 wis marked for identification,
A (The witness shokes heod from side to side.) o the following proceedings were hod:)
@ --on the Honey Creek 1ine $n Henry County? A Wot's your question?
A o @ well, first of ail, I wanted to know 1f you recomize that
Q@ Okoy. Did you have o right-of-way contractor In 2002 resove dociment, That was By first question.
cross bucks and crossing sionals to agke it safer for pegple A I recopnize whot 1t's talking about. Bt I don't recogni{z
t0 drive ocross the -- on the roods there? -- repeaber looking at it or anything. It might refresh gy
A 1 didnt howe then do it. They did it. INDOT did it. pesory 05 I go throuh ft,
2 INDOT did it? Q Sure, Plegse toke your tise,
ZL A Yes. They culled ee and asked pe could they resove thot MR, BROOKE: As a aatter of foct, why don't we 90
22 becayse of Hoz Mot traffic on — going through there. off the record to give Nr, Ssith on ooportunity to toke o
B Everybody was stopplng. School bus wos stopping., And we look ot that document. It's severol pages so that's no
veren't using the rail. probles.
Okoy. That would be on Stote Rood 36, right? {Thereupon, after q recess at 11:28 a.n.,

A Service of the ALLIANCE FOR LITIGATION S8UPPORT, INC.
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@ M qestion: First of all, do you recognize Document Mumber

A Yes.
@ All right. And, for the record, what 1s Document &
A Docwment 8 Is o 1ist of conditions ond -- of the Rushville

@ Okay. All night. It's basically an inspection report on --

A Twuld say it 1s, ves.
Q Okoy. And vhy 15 this directed to Nr. Chip Wood if he oldn't

A well, lke I sy, he wos the grain monoger there. And

WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT

3
the following proceedings were hod:)
THE WITNESS: Whot's your question?
IR. BRODKE: Okay. Let's go back on the record.

-- 1 think it's 82

1ine for a -- to ocquire 0 gront to renabilitate it.

on inspection by on independent controctor os to the
condition of the Rustwille line; is that an accurate
assessoent?

1
2
3
4
5
6
7
8
9
10
n
12

hove a position with the Honey Creek Roilrood?

anything cones across the desk, he s it, And, T meon, you J {18
know, we're not ¢ huge company. We don't have o certain
growp that sits out there in on office that's for Honey C
Railroad and another one -- you know, it's -- our grow Is
saall, so to spegk, you know, In respect to g big
corporation. And we got people doing multi-task,

And 1t Just -- 1 segn, he wos the groin monager
there. 1Tt coge through there and he addressed it.

PAGE. 54

5

Q@ Okay. The consultont would hove oddressed 1t that Chip --
would Chip hove been the one that mode the arrungesents for
the consultont to do the inspection?

A Mot necessarily. He wos the one to talk to. And Mr. Woods,
he would tolk tn me about 1t. And then I would say, Okay, do
it or don't do it.

Q Oky,

A As sieple gs that,

@ ALl rioht, In Bxhibit Mumber 7 —

M. BRODKE: And I have It right here, So I knod
what you were looking for,
M. WILSON: On.

@ Did vou ever drow up ¢ scope of work for INDOT which showed

the poterials vou plamned to move between the 1ine seguents

-- seqaents and how they will be utilized on the Rish Conty

line ¢s set forth in the lost paragraph of Exiibit 72

T think s0.

Okoy. And would that olso be there at Morristown Graln, that

soope of work? Couse INDOT didn-t have it.

It — 1t way be.

Okay. Do you remesber what that scope of work was?

Probably pretty much on Exhibit 8.

Okay. Even though Bxhibit 8 was done two vears before that?

(Thereupon, after o brief interruption,
the following proceedings were had:)

[ -

B > D B
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A Now, what wos your question ogain?

@ You said that the scape of work thot wos requested in — on
the Pmge 2 of Bxhibit 7 would hove been the scope of work
that was set forth in Bxhibit 8.

A Un-hh,

@ #And I soid even though the scope of work -- even thoudh
Exhibit 8 was created two years before Exnibit 7, would that
hive Still been the sose scope of work?

A& M. I don't think it 1s.

0 Ok,

A I think this wos g different thing, This — this, I believe
we vere filing for g -- @ gront to help rehabilitate the
line.

@ Okoy.

A And this wos about when I moved the -- moved the rail without
telling INDOT about 1t. And we -- then we moved the oon
Rustville 1ine,

@ Oy, Mell, what INDOT -- in Bxhibit 7 whot TNDOT i5 osking
for, a5 T regd 1t, It will help us both to See the property
-- in the sentine, plecse begin to drow up o Scope of work,
including material quantities and doilgr values, which show
the materiol you plan to eove between line seaments and how
they will be utilized on the Rush County 1ine. See that
sentence?

A UnHwh.

PAGE 56

%
& Okay, My cuestion wos: Did you do that? Dic vou prepare
that for INDOT?
A Icon't resesber. We surely would hove but I con't remesber.
¢ Okay. 'Couse I looked -- INDOT didn't hove that. So's
that's why 1 wos asking vou 17 you had it.

M. WILSON: Jon, let's go off the record for a
simfte,

MR, BROOVE: (Okay.

{Thereupon, after an off-the-record discussfon, *

the following proceedings were had:)

MR, BROOKE: tet's go back and record. We'll Just
toik obout thot so that we hove @ cleor record,

The scope of work that's referenced in EXhibt
Mmber 7 may exist in the supplesental loon dociments to
INDOT that are doted Septesber 22nd, 2002, the scope of work,
the quantities being poved, And I don't think I brought
those - thot supplecental lom docupent with me,

Hr. Wilson thinks 1t oy hove been In that. I
don't recol] seeing 1t. But there have been on gvful o lot
of paper in this so 1t's entirely possible that I overlooked
it.

MR, WILSON: I think 1t's Attochaent A to the
Swnlesentel Loan Agreesent Nusber 1.

MR, BROOKE: If you can Just --
MR, WILSON: Is that what yourre looking for?

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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MR. BROOKE: On, okay. Yeoh, okoy. Now I see 1 1ire was in the worst condition. I know it was in the worst
this. Bt I didn't know exoctly what it -- 1t wos q11 messedll | 2 condition.
w in slne, 3 Q Okoy. Iwnt togobock, And I meont to ask this question
MR. WILSON: Yeah. Well, 1t wos a little nessed wi | 4 earlier and [ cpologize, Werll 9o bock to the reverues. The
in sine 05 well. 5 revenues being reported, this is the $35 o cor, fully loaded
W, BROGKE: Yedh., Cowse I didoet kiowwhere - §16 grofn that s - elther Norfolk Southern or €SX% 1s payirg
what attach -- 7 you, correct? That's what they're --
HR. WILSN: -- which attocheent it cose to. 8 A Yes.
KR, BROOKE: Right, yedh, 9 @ Orare there other sources of reveme --
Okay, For the purpose of the record then, this 10 A Mo
Attochaent A shows 1,880 six-inch by eight-inch by eloht-footj il @ -- besides that for Honey Creek?
six-Inch cross ties, four railroad rails, relay roil, 12 A Mo
100-pound PS rodl, sixteen poirs of bars, relay bars, 13 Q@ Oy, CSXpgy —
100-pound PS bars, 300 net tons of railrood ballest, ond all § |14 R, BRODKE: 1'm sorry.
other rail materials ond equipeent used for rehabilitotion § (15 MR, WILSON: Let's be clear. Do you get $35 0 car
for the Honey Creek 1ine in Rustiville. These are transferredj |16 froa CSX or just -- did you just get 1t from AS? I metn, you
— originolly installed on Sulphur Springs 1ine ond are now could hove hod different rate relationships.
soved ond reinstalled on the Rush County 1ine. THE WITNESS: Yes. I got it from both of thea for
Oy, All right. So we hove on Identirication of § 19 a vhile,
wot WS taken -- ot least whot that list wos from Sulphur  § |20 R, WILSON: Okay.
Sorings to Rushville, correct? THE WITMESS: They --
MR, WILSON: Yeah. Thot looks like It, MR. WILSON: But 1t's not a case — the point I'a
Although -- trylng -- the point I'n poking 1S vou on't toke $35 q cor
MR. BROOKE: It doesn't talk about the rails ond divide it into the revenues ond come up with carloads or
thouh, something ilke that,

___ PAGE 58 ___ PAGE 60
58 e0

IR, WILSON: Kell, it only -- it only shows four 1 THE WITNESS: That's rloht. Yes.
rajlrood rails, relay roils, So that doesn‘t sound like 2 IR. BROOKE: ALl right. well, that's why I wos --
enough rail to se. Does it to you, Bill? 3 aisunderstood then.

THE WITMESS: MNo. I don't know whot that would 4 @ Wos there a different rote for CSX or different -- wos there
have been cbout, 5 a different rate for CSX first?
Would that hove been in addition o whot wou'd clready 6 A MNo. They were both $35.
reaoved ond reploced down there? I think that's what the 7 @ Dmy, vere there different rotes at different tises of the
letter wos calling for. 8 year?
Sixteen pair of bars. 9 A Idon't think s0.

MR. WILSON: That's not foll. ¢ Okay. All right.

THE WITNESS: Mo, That's not roil., Tdon'tknow Q(IL A They both finally discontinued that though.
vhat that {s. 12 0 Okay. When did they discontinoe that?

MR. WILSON: Well, ve'll howe to - that oy not 13 A On, shoot. I don't know. Seeas like forever,
angwer the question odequotely, 4 Q@ Okay. Let pe osk you this question then: Were there other

IR, BROOKE: Okay. All right. Okoy. Well, we 15 sources of revenue for the Honey Creek Roilroad besides these
have the record of what -- now 1 know what that ottocheent 1sy |16 rallcars to the railronds?
50 -- and I know where 1t goes to. Okay, good. 7 & W
Let's go to Bxhibit Mmber 8. 0 Okoy. S0 1f you're reporting $84,000 in transportation
0Ky, revenue (n the fourth quorter of 2005, then they would hove
That was for g grant for the Rushville 1ine. Did you also been doing -- at least CSX ond Norfolk Southern would have
aake o gront for the Henry County 1ine, some gront to been paying Honey Creek ot least in 2005, correct?
rehobilitate thot? B M.
I don*t think 50, @ Okoy, Then what would hove been the source of transporfation
Okav. And is there g reascn why not? revenue in 2000 -- fourth quarter of 20057

Becouse be hord to get two grants. And I think the Rusiville A orristoen 6rain pays Honey Creek Roilrood just to keep thea
A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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gfloat.

Okay, All right,

Unfortunotely.

So soeetime in -- ot socetime then Honey Creek started
billing to Morristown Grain for the railcors?

Yes, We hove t hove soee acney (0 keep thot 1ine going.
Okgy. And whot's that aoney then used for?

Fel,

For the Jocoeotive?

Yeah, for the locomotive. Labor, mqintenance for the engine,
ties, spikes, ballasts.

Okay, Does the Rusivillie Yine operate two locomotives now?
No. e hove one locomotive at Morristown and one at
Rustville,

Okay. All right. So the locomotive thot you hod for Sulphur
Sorings you moved to Morristown?

Forristomn, yes.

Okay. All right. Do you own that rail line there at
Korristomn too?

I own all the spurs. There's ninety oars of spur In there.
See, we're on the -- we‘re directly on the CSX at thot point,
Oh, ot Morristown?

Yes,

Oy,

But we use that engine for switching on our -- on our inmer

FERRSRREEe R PR RESwvwowouviswrne
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sice.

Okay. So vou hove some side ralls there for the elevator o

lood the grain cors?

Yes,

Okay. And your englne 1s used to move those around?

Yes.

Okay, And s0 Morristown Groin in Rustville and in Korris

pays to Honey Creek now for the rofl operations?

Yes.

Okay. Al right. And now I quess thot Jeods ee bock to my

qestion which I started o wiile ogo was: hen dld they stop

paying you 35 a car?

[ think 1t wos sosething around 2000 on Rustville. And

course -- of course the elevator collapsed in Sulphur Springs

in latter port of 1999, S0 it hod to hove been gt least that

far back for -- *couse we wouldn't hove run any cars ofter  J {16

the collapse of the elevator. 7

But were they paying you, before the elevator collapsed, $35 § [i8
19

=G EBwowdunneswme

a car?

I think they were, yes.

Okoy. (Okay. So the Henry County line stopped when the
elevator collapsed, but there -- at least they were still
paying you, w until that tioe for the Henry County line, $35
a cor?

1 think they were,

—— PAGE 63

PAGE 64

Okay,
I'm not positive about that but T think they were, 1 don't
now vhy they wouldn't hove been,
Okay. Okay, S0 the tronsportotion reverue then for the
toney Creek Railrood at soee point would have just been paid
by Morriston to cover the expenses?
Correct,
Okay. All right, But there wouldn't hove been a revene
for the Sulphur Springs line after the elevator collapsed,
right?
No. That's correct.
Okay. Okay. Mow, you started -- on the Honey Creek line you
started the abondondent process in 2004; did you not?
MR. WILSON: I con stipulate thot that's the case.
MR. BROOKE: Okay, All right, I Just .t to make
sure, All right.
And you -- you'd already told me you'd had some discussions
with INDOT 1n 2002 about cbondonment., And con you tell me
the regson for the delay between 2002 and 2004 vhen you
octually storted the abandonnent process?
I have no 1dea why,
Did you ever make an Lnspection of the -- the 1ire in Henry
{ounty and find out thot sooe of the lines had been -- some

of the ralls had been paved over at different rood crossings?)
Ml

B4
Okay. All right. First of olt, I wont to hand you Bxhibit
Maber 9 and ask Lf you oo Identify that document?
vhat's vour question?
Well, first of cll, can you tell me what that document 1s?
¥hat is Bxibit Meber 9?
Ko,
Okgy. It's entitled o Shortline Morketing Profile on the
Honey Creek Railrood. Looks 1ike 1t cose from -- Mr. Wilson
sent 1t o 18,
MR, WILSON: Yeah,
Come froa Norfolk Southem's records,
I don't repeeber seeing it oS for a5 that goes.
Okoy. That's not @ record that existed in your files?

R, WILSON: No, 1t was not,

MR, BROOKE: Okgy, Did it cone from Norfolk
Southern.

MR, WILSON; Yes, 1t did come from Norfolk
Southern,

MR. BROOKE: Okay. Do they have other records?
Becouse they won't respond to us,

MR, WILSON: Idon't know, This — I osked -- 1
asked oy contocts there i they hod any docusentotion. And
he said, Probably not. And he sent out an e-aof) internally,
ond this is what cme bock. And S0 that's -- he soid thot is
probably 011 they hove. So --

A Sorvice of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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W, BRIKE: Okay,

R, WILSON: Thot wouldn't surprise me given the
length of tiee. They purge their files on o pretty reqular
bosis from whot I understand.

¥R, BRODKE: Well, we sent o request to thel, And
they — got 0 rather terse letter bock from whoever it s at
torfolk Southern saying that they're not going to give us any
informotion. So --

R, WILSON: hell, you hove to file o eotion fo
conpel with the Board then, Fortunately savbe this
forestolls that.

MR. BROGKE: Well, I'm just curlous as to -- qgll of
 sudden out of the goodness of thelr heart they come up wi
inforzation, So vou have better contocts, I guess, thon we
did,

MR, WILSON: Well, I hove some people that I've
dealt with down there on previous ocoosions.

(bibits 10 throuoh 21 were marked for

jdentification, and after a brief recess at

11:45 g.8,, the following proceedings were hod:)
Let e hand you G series of phatogrophs, photocoples of
photographs, actually, marked Bxhibits 10 through --

THE COURT REPORTER: Twenty-One.

-- 2, I's 9oing to ask you about each one of those. First
of a1, bhibit 10, Do you recognize that?

%
Yes.
Okoy, And do you recoanize that gs rails that are plled wp
at the elevator there 1n Sulfur Springs?
Yes.
Okmy. Do you know 1T those roils ore still there?
Yes, they are,
Okay. Okoy. Let's 9o to Bribit Nmber 1.

MR, WILSON: Just — just a sinute.

MR. BRODKE: Woops.

IR, WILSON: There's a coption on this exhibit
that's handwritten that says, Roil and splkes piled by old
nill most Mkely removed fros rood in front of mill.

MR. BROOKE: Thats ey handeriting or my office -

M. WILSON: Is thot part of the eshibit or —-
or -

IR, BROKE:
photograph.

IR, NILSON:

¥R, BROE:

M. WILSON:

MR. BRODKE:

M. WILSOM:

Ko. be're just talking about the

Okay, Tine, Just --

AL rigt,

-- with that specificotion.
Okay,

I don't want to mischarocterize

M. BROOKE: Sure,

-- In the record for future -- for

M. WILSON:
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future purposes.

IR, BROOKE: Right, ahsolutely, And Iy -- I
will -- thot's -~ that's a good question,

MR, WILSON: You can follow up with questions on
that type of thing but --

IR, BRODKE: Yeah. There Is a -- and I'11 do that
right now,
There 1s a caption, And does that coption accurgtely reflect|
whot's in the photograph?
o, 1t desn't,
Okoy. Where did those rolls come frog?
They core from Just west of the — what I catl, I guess, west|
of the —~ beyond the elevator.
Okay. Thot's the extra ralls thot we tlked coout eorlier
that you hod taken up thot were beyond the elewator?
Yep, Yep. And those spikes was from downt that direction
also,
Okay. ALl riont,
Those spikes have been there for o good while,
Cay, Let's 9o to 11. Al right? Do vou recognize thot
photo?
Yes.
Okay. And for the purposes of the record, what is that
photo?
That is soee of the lood-out Spouts that used to 90 to the —

PAGE 68
68
to the roil.

@ Ckay. All right., And 1$ thot Jooking -- there's a coption
that says, Looking north frop Highwoy 3. Would that coptlon
be accurate? ¥ore or Yess north?

A If yourre north Jooking ot it, ot this?

Q Yes.,

A Yes.

0 Okay. And there are mo rolls in front of the -- that are
depicted in that photographs, are there?

A There's -—- yes, There's one or two down there.

Q@ Oy,

& Down In here {indicating).

@ Oy, Would you circle phere the rails are for e, please,

A (Witness complies), Down in this way here.

9 Okay. Are they roils that are in the ground ar --

A They're there.

@ They're there? Okay. Any rodls south of that?

A Yes,

Q Talking about in this orea here,

A Thot's south?

Q0 Yes,

A I coll that north,

@ well, this is north, If you're here -- this 15 Highway %

10oking north. So this would be south, right?
I don't never see 1t that way. But, like 1 say, I get tumed
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around. T need @ coapass when I'm up there -- 1 A Wnotever you say.

1

2 0 Oy 2 O Okay. Okay. 60 tol4,

3 A -1 whenever I think I'n golng -- I'a going north on 3.8 | 3 #R. WILSON: Just o cocent. Okay.

4 190 to Mount Susait ond I come back ond look bock, it still §| 4 MR, BROOKE: Okoy.

5 Iocks north e, 5 @ Mamber 14, Do you recognize that?

6 Okty, Let's talk about ot the bottoa of the picture then. 6 A No

7 A O, 7 0 O,

8 9 Aw rulls towards the Dottow of the picture? & A It soys here soacthing about 200 West, It savs first of all
9 A Tdn't seeay, 9 south, then 1t says north. So mavbe I wrote that.
o o Oy, Al rigtt, 10 Q  ight have been. Looking north froa County Rood 200 Nest,
11 (Thereupon, after an off-the-record discussion, 11 this 1s the general condition of the entire right of woy.
12 the following proceedings were hod:) 12 Now, we con tuke out the second sentence. But do you

13 MR, BROOKE: 1 think these were taken in 2005, ﬂs recognize --

14 @ Do vou resesber reaoving ralls 1n front of the elevotor therel 4 A Con vou Stow & --

15 in Sulphur Springs? 15 @ -- the roll froa 200 west?

16

17

18

19

A Yeoh., We did scoe of it there, yes. 16 A Do you have a BIp t0 show e where 200 West is?

@ Okoy. And do You know when that wes? 17 MR. WILSON: Can I — can I cross this second —

A I'd say probably two Or three veqrs 0go, 18 IR. BRODKE: Sure. That's fine.

@ Okay. Before you started the chandoneent process -- the 9 If T'n not mistoken, I think -- let's see. This is 200 West
paperwork with the STB? right here.

X

¥ell, 1 couldn't tell vou that.
Okay. All right. Let's go to Bxhibit 12, All right, Do
you recoanize that photograph?

Yes.

Okay. Bhibit 12 hos a captlon also, Looking south from

A I'nossiming 1t's — 1t-s @ right of way.

Q hell, that ws — yech, that's the photograph, st be a
better time of year to toke those hut --

A Unrhh, Okay. Mow where are you saying it is?

I think it's right here. *Couse west roods would run north

—— PAGE 70 - — PAGE 172 >
1 Wighway 30 -- from Highway %, State Highway Department 1 and south,
2 resoved ralls and paved over right of way. Is that on 2 A (k. So if you're going bock toward Mount Sumeit out of
3 accurate -- 3 Sulphur Springs, would 1t be the very first driveway or --
O A Yes, h 0 First county rood?
5 @ - depiction? 5 A First county rood, I'¢ have to see it.
B A Yes 6 0 Okoy. Well, let's go to the next one then. This 1s Bxhibit
7 @ Andthat's the crossing thot we were tolking about earlier 7 Mmber 15. The coption 1S, Looking south from County
8 that the INDOT removed -- 8 Rood 200 West, County Highway paved over right of way rolls.
9 A U ‘lz 10 you see where the roodway 1s in that conty rood?
10 4 -- on State Rood 367 A U,
A Urhh, 11 Q0 Right here (indicating)?
12 @ Okay., But you don't recall exactly when that was? 12 A Y,

13 A Mo, Idon't. They should have a copy of that -- 13 Q@ All right, And that would be on the sme county rood, County!
I 9 Ok, Ul Road 200 West, where the highway -- where the road — there
A — reoord of that. aren't oy rails in the road thot vou con See. Look 1ike

@ All rignt. Let's 90 to exhibit or Nuxber 13, 16 they've been poved over. Do you recall that?

A Ok, 7 A W

@ All right. Do you recognize thot? Q Okay. Hove you driven out there and Scen where the county

A [It's Just about 1ike 12, road ey hove been paved over the rotls?

Q Ok, And the caption 1s, Looking south from -- froa 36, A TI've been gut through there, but I haven't poid any ottention
That wouid be occurate, correct? It's the sgme depiction o5 § (21 to that,
12. @ Okoy. All right. Let's go to 16 then, Looking north,

A 50 yourre saving if you're stonding on the elevator side of County Road 400 North, County Highwoy Departzent paved over
the rood you're looking soutim? this crossino, 400 North would be right here (indfcating).

¥es. Okay, Do vou recognize that?
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B
N,
Okoy. You haven't seen the roods paved over the rolls?
N,
Okoy. let's g0 to 17, Looking north on County Rood
125 West, Highway -- Highway Department paved over rails,
Thot would be this one riant here (indicating}. Do you
recognize that?
No.
Okay. You don't know 1f they've paved over there on
15 west?
%. %, Idonot.
Okay. Bhlbit 18. Another view of right of way looking
morth, County Road 125 West. You don't recognize that,
oorrect?
Yes, I do.
That gonng* be right here on BXIDIL -
Yes, 1 do,
You ~—~
This ore (Indicoting),
This one?
This one? Mo, I donot I recognize thot.
Oy,
I recognize this (indicoting).
Okay. All right. DBhibit 19. This section nns along 300
morth, The trock evidently continued to the Norfolk Southe!

)

main line for rail cor interchonge. The ruil wos pulled wp
by -- and then there's a question park — by the Norfolk
Southem track crew or onother rail cospany.

Okay. Do you recognize -- you do recognize what's
contoined in Bxhibit 18, correct?
Yes.
And this would hove been the rail thot you pulled wp and
to Rusiville, correct?
That's corvect.
S0 1t wosn't pulled wp by Morfolk Southern Crew, wos 167
No.
Okoy. That would be down here towords the terainus or end o
the 1ine, correct (Indlcoting)?
Uh-huh,
All rioht. Bhibit Mober 20, 40 you recognize thot?
%o,
Do you know what £t 1s -~ Wt {t deplcts?
[ 13
Does 1t Jook 11ke rallrood ties piled up?
Yech, 1t does.
Okay. You don't know 1f you have ¢ pile of rollrood ties
olong there where the trock cose w?
I don't know where yourre tolking tbout. I don't recoanize
that pile of ties.
Okay. All rioht, Let's oo to 21,

T HRREEERBL b R E B ~waowvmes wm—
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Okay.,
Do you recognize 217
Yes. That's State Rood 3 overpass,
Okoy. And thot's where rails were qlso removed, forrect?
Right,
That's port of that two miles thot you took to fuswille?
{orrect.
All rignt. Okay, All right,

6oing bock to the revenues, do vou have an ide of
how much eoch the Rushville and the — and the Sulphwr
Sorings 1ine contributed to the overoll revenue of Honey
Creek failrond?
Rustville 15 g 1ot larger elevator than Sulphur Springs.
They're on two separate -- the NS that -- we looded fifty car
troins up there, fifty cors ot o tiee. And on the Rushville
1ine we Yood sixty-five cors ot a tise. It's colled unit
trains.
Okay, S0 would Rusivilie — T know that there wos a -
Rustwille was about -- sore thon twice os big os Sulphur
Serings in size of quntity.
About two-and-g-half times, yes.
Two-and-a-holf times. So would that be a foir percentage of
the revene?
Yes.

Pustiville would be coout two-ond-a-holf tines whot Sulptur

Okay. So two thirds, one third?
Yes. Hight have been three fourths, one fourth,
Three fourths, one fourth would be two-ond-0-holf times,
'Couse we hod fifty cars versus --
Okay. Okay. I have some questions here bosed on the — the
Responses t0 Requests for Production of Documents Nusber 6.
Reqest Muber 4 —

MR, WILSON: Woops. Sorry,
-- (sks for -- get it out here. Produce ail documents
discussing or referring to the abandonsent of the Honey C
lne fncluding, without 1imitation, consequences of
goondonsent for the property rights of lond owners abutting
or underlying the Honey Creek line. Do you hove any
dociments? ‘Cause none were produced.
Soy that again, please, What --
I'n sorry?
What are you asking for now?
T wnt to know §f there are ony documents discussing or
referring to the abondorment of the Honey Creek line
concerning the consequences for abandoneent of the property
rights of land owners butting or underlying the Heary County
Line, And you objected on the bosis 1t was azbiguous ond
vogue, Moy get into the attomey/client privilege.
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n

But there was only — see il STB decisions ond
cbandornsent docket, the Indiana stotutes relgting -- 1 wont
to know 1T you hove any documents theaselves,
. 1 don't have oy,
Have you done any title work on thot?
lo.
Have you asked for any title optnions?
M. Mot thot 1 know of.
Okoy. Any -- any research done by any person to detersine
yhat the rignts of the adjoining or dbutting property owners
are?
Wo they are?
0. As to whot thelr rignts ore. When you gbandon this
property, do you know what thelr riohts are?
1 don't know thot they hove ony rigts.,
Okay.
Or efther way, I don't know, We tolked about thot eariler.
Rignt. I want to know if there ore ony docusents that
SUppOFt that.
[ dn't have any.
Gkay. *Couse there's other documents out there that 1ndicate
that you believe that they have o reversionary right, in
easendce that the lond reverts 10 them once you dhondon it.
I believe thot?
Yes.

EhmorbralbbEBwomwounrswrne

Ko, T dn't,
You dont believe that?
W,
You believe thot you oun the Yond free -- fee simple
absolute? You know whot that means? 1 meon, that's @ legal
term s0 -
Yeah,
You ovm the land cutright?

MR, WILSON: I'm golng to object at this point.
Thesa are legal conclusions that may imvolve attomey/client
privilege. But I think our objection Is stoted here. If you
disogree with this, you hove g procedurol ovallapitity to go
to the STB, state your reasons why this is on inadequate
onswer ond osk thea to 1ssue a motion to coapel.

MR. BROOKE: Well, I'm trving to find out, first o
11, i1 there ore gny documsents that haven't been produced,
Becouse we've already -- a0y have indicated thot there have
been docupents that haven't been produced that vou're going
to sake ¢ good-faith effort ond go back ond look and Sée,
particularly the saintenonce records. And ['a trying to €l
out I there are any doctments thot exist other thon -- at
this point other thon what are clossified s ottomey/cllent
privilege,

W, WILSON: If vouw're excluding attomey/client
privilege docigents --

— PAGE 79
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R, BROOKE: Yes.

IR, WILSON: -- then you ¢an 00 chead md Onswer
the question, Ef you e, os to any other title reports or,
you know, that type of thing,

THE WITNESS: I don't know O any,

MR. BROGKE: Okay.

And [ quess then gy next question 1s -- and I don't Enow what
-- T don't know what they are, T don't wont inow what they
ore, but are there docents which would be covered by the
ottorney/client privilege which exist?

1 don*t know that elther.

Ckay, ALl right. Okay. MNwaber 5 - response Muber 5, the
question wos: Please produce all documents discussing or
referring to your decision to file for de Jure obandorment
pursiont -- or goondorment authority for the HCR line vhen
you filed for authority in ol dociments and disamssing or
referring to the declsion to not file for de Jure chondonment
authority prior to thot time. And your cbjection is thot the
tocuments, 1T v they exist, ore covered by ottomey/ciient
privilege.

I wont to know 1T there are ay docupents, first
all, that ore not covered by the attomey/client privilege,

1 hove o ideq.
Okay. Do you hove any documents at all thot you discussed
with onvbody, other than your attorney, gbout the decision to

80
file abandorment?

N, I don't have. I don't hove a file on onything 1ike that.

Okay. A1l vour discusslons with abondonpent then would have

been done with your attomey?

I'nm-- I don't know. I con't remegber any other things.

Ckay, Well, teil me qbout the decision then to file for

abandonment.  How ald that take place? Do you understand the

question?

T inderstand the question. I'm trying to recesber -

Okay.

I'a trying to regesber --

Oy,
t took place.

Okay. 1 Just wanted -- 1 Just waited to know if you

understood the question so -- how did that whole process

start? Whot -- vhat did you do? Bhat — who did v talk

to, thot sort of stuff?

I con't fedesber any ne@es or anything gbout 1t, 1'11 tell

you, this isn't a1l I oot to do in sy everyday Job — Job

tescription, 1eem, this Is the teost of (aportae to e,

Okay. Why dld you start the process for abandongent?

I don't repesber. I don't -- T dont hove any deg why. [

ten, I know there's @ reoson. But I don't know when I

storted 1t or if 1 stortad {t or how 1 started it,

Okay,
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L1
Sonchody told me I needed to or what, I don't know. I con't
— that's old business to me.
Do you know why you would hove started it In 2004 rather thon
late 1999 when the elevator collopsed?
1 wos probobly tusy Cleaning W te elevoter, I'd soy.
Ckay, All right. But that didn't toke you four years or SO,
did 1t?
Well, the elevators still w there tog, ond I heven't dong
owthing with it. I semn, you know, lke I say, that's --
I+ve got sore lmportont things to do than Just worry chout
that elevator sitting wp there. It don°t bother pe any at
all that {t's sitting there.
(Okay.
And the rifl hadn' t been @ concern elther watll iately so --
Okoy. What hod mode the rail o concern lately?
Whenever sosebody stole a mile of {t.
kay.
S0 1t mode 1t kind of a concern. 1 thought 1t was Secure on
By property ond - Gnd found out It wosn't,
Okoy, Well, 1 wont to know why -- what wos the process for
Wy the gbandonment started in 2004 before this alleged
thef?
I don't know,
Okay. How did you find out obout this alleced theft?
A nelghbor there called pe ond told ge 1t was happening.

Oxay. Do you know which neighbor it was?
I don't koo Nis naee. I know where he 1ives,
Okay, Hhere does he lwe?
First - the first driveway that goes back toward Mount
Sumit just right out of Sulphur Springs to your right. And
then there's a 1one goes there and over the trock., And I
wnderstand that Goberts ems droperty back there,
But, onyway, this house is Just iowediately off of
%, It-s anold stucco house.
Lock at Bxhibit 3. It's a house off of 3 --
Yes.
-~ towards Mont Suomit?
Yes.
Okny. And 1t's the first one post Sulphur Springs?
Yes. It would be, I think, the lost one thot goes out this
way (Sndicating),
Dy, Yo the -~ 0 the north ther? s is north,
Okay, It goes bock toward Mount Sueait.
Okay.
Be rignt in here sopewheres.
ALl right, On the south side of %6, You've got to 9o over
the -~ you've got to --
Yep,
— g0 bock @ 1ore over the railroad track to --
Yedh,

B R B ERREEBE woem wo v & w e -
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-- to his house?

It goes right behind his house.

Okay. The trock goes behind his house?

Yes.

Oy,

He's kind of wedoed in there between 3 ond the rellroad.
Okay. Okdy., But you can't -- you con't think of what coused
you or what processes you did to stort the process for
cbandorment then?

.
You don't know Wiy You started the process for abmdomsent?
K.
Do you use e-aail?

Kot a whole o lot. I pen, we o at the elevotor. But 1
don't personqglly,

Okay.

¥y wife does.

0 Okay. What -- did you check -- when you Node this response
were the e-aall records checked? When you responded for the
Honey Creek Rojlrood here in these Requests for Prodsction o
Docusents, did you check the e-mall?

%, T didvt,

Okay. Who would hove done thot?

I don't know,

Okgy, W — who gathered w these records that we have or

PRGE 84
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these scant aount of records that we have here?

A Idontinow. Sooebody at the office ot Rushvitle 1'd say or
kegton,

Q Okoy. Request Number b asks for -- produce all documents
constituting, discussing or referring to comsunlcations with
Indiana Pepartsent of Transportation. And I don't think that
you produced amything {n that. Do you not have records of
comunjcation with INDOT about the Honey Creek Rallrood?

A Idont know. I+ notin charge of that file. Idom't
kow. 1 hovent looked ot it, if there Is any,

9 Okoy.

R, BROGKE: vell, we'd like the smme request, thot
the exomingtion of the records for the - there's got to be
sODe correspondence with INDOT, 1 would venture to guess,
mt -

IR, WILSON: Movbe not ot this tise. We'll see.

TIE WITHESS: Movbe not.

Q On Mumber 13 we requested gll dociments discussing, referring
or relating to the exdstence of or the elimination of @y
all cornections between Honey Creek Roilroad line ond
Interstate Roil System, which I guess would be Norfozk
Southern.  And you Sald there gre no records to that.
There's no comaunication other than what was produced --

WR. WILSON: From Morfolk Southerm.

@ -- froa Norfolk Southem. You don't have ony records oS for
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s you know?
As for as 1 know,
Okay.

MR. BROOKE: I guess we would like to know --
exminotion of thot os well,
Were there any ever ony — ever any accidents on the Sulphur
Sorings 1ine?
Seeas 1ike there was somebody but I con't -- for sure, I
know there wos one on Rush -- Rushville line, I ocon't say.
Oky, 1F there would hove been on occident, would that nave
been reported to sosebody?
I'n sure 1t would hove been,
¥ho would 1t have been reported tof?
Probably the Sheriffs Deporteent, I would say, or socebody
1ike that,
Okay. What about -- does THDOT require reports of occldents?
I heve o (e,
Okoy. ¥ho ot Honey Creek would know that? Maybe I don't
have the right person here to answer sobe of these questions
for the Honey Creek Roilrood,
Mavbe your don't,
bell, that's what ['s trying -- trying o find out.

I quess my question then 1s: Who ot Honey (reek
would -- aay have the answer to soee of these questlons?
T don't kmow 1T anvbody does or not.,

PAGE 86 =

Q@ Okay. Would Lindo Starrett know some of thess?

A She might; I don't know.

0 Oy,

A She's got ay paperwork, She's -- she's Just recovering from
omcer. ‘She's hiod six tregtaents of chemo,

@ I know. Thaot wos part of the reason why sose of these were
delgyed.

A dWosit?

0 Yep, Somebody in your office hod -- was undergoing concer
{regment. 5o I presioe --

A It'ster. She's the one that's in charge of 1t,

Q  Oxay,

A Daing 411 the gcoounting for 1t,

@ Okay. After Chip Wood who were the grain aonogers?

A Let »e think, Howord Anderson. He since went to Heinz
Ketchup w east. And John Rogers, He's in northwest Iowo,
That's it.

Q@ Oh, who's the current one?

A Russ Hinshow,

@ Okay. Did Wr. Wood leave to get a better Job?

A They alwaoys think So,

¢ Oy,

A he's called wonting to cose back, but he thouaht he hod a

better.
I understand thot. The grass 1s always greener?

E L REBwoem-wouwv &= wr e
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A Yep,

@ Did you hove oy comnection ogreegents with Norfolk Southern
for this 1ine?

A What do you pean comnections or ogreesents?

9 ¥ell, ooreesents thot aliowed you tO COMMRCY OF DUt cars on
the forfolk Southemn, I quess,

A Wel), they -- they — they coze onto our 1ine; we didn't oo
onto theirs. They don't ollow anybody onto thelrs,

Q@ Okay. Did you hove a comection ogreesent with Morfolk
Southern for your Yine?

A I'msure we did hove. But I don't know — I don't know what
it consisted of or where it's at.

Q Ok,

A
¢

MR, WILSON: Thot would be part of the records
we'11 be looking for.

MR. BROOKE: Ckav.

{R. WILSON: Let ee -- let me go offer the record
here.

(Thereupon, after an off-the-record discussion,

the following proceedings were hod:)

Other thin the loan froa INDOT, did Honey Creek borrow money
fron onybody else for operations, maintenonce, purchose of
this rait line in -- in Sulfur Springs?
M.

Okay. Do you Have any husiness plans relating to the Sulphu

PAGE 88
)
Springs 1ine?
A M,
§ And ooing to Bxhibit Musber 5, Interrogatory Masber 8.

[ -2

I O 2 D e
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WR. BROOKE: And I put thot in front of the
witness.

MR. WILSON: On, 1 thought you were referring to
one fere earlier,

MR, BRODKE: Mo. I honded it -
You soy the switch wos resoved by Norfolk Southern?
yes,
All right. Yere there a other switches on this 1ine
besides that one?
In -- in what respect? To 90 where?
Well, to 90 ahere,
Yes.
Okay. Where were the other switches?
There wgs -~ one wos 1n this port of the -- the roil thot ot
taken w.
Okay.
1 pem, in the -~ Mr. Roberts took 1t w.
Okay. Where was the switci? Where gld it oo fo?
It was @ -- 1¢ wos @ rungtound trock. There was soee double
track in there, And It wos o nusber ten, 140-pound switch
which hod Just been reworked, We hod repullt it,
reconstructed,
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1 QO When w5 thot reconstructed? 1 that runs qdjocent to the main track down here (Indicating).
2 A st prior to whenever 1 acouired 1t fron Conrail, 2 THE WITNESS: Uh-hwh, Uh-eh,
3 @ Do you hive ony documents to evidence that, to Show that? 3 MR. WILSON: Down along through here (Indicating)
4 A CQutside of the - the switch itself, you con tell 1t's just §| 4 to -~ 1t looks 1ike a point down here, olthough it's
5 been reworked, 5 girficult to see. But that would suogest two switches
6 @ Well, Inemn, do you have any documents showing that the 6 comecting that site.
7 switch, rirst of all, existed? 7 TIE WITHESS: Yeoh. There's one on eadh end.
8 A Yes, 8 MR, WILSON: One on each end.
9 Q Okay. What doomests -- | THE WITMESS: Uh-huh.
10 A 1don't have docupents -- well, ves, 1 do have too. It's on g |10 MR, WILSON: These are valuotion maps that were
11 the mops, It should be, il attoched to the deed from Conrgll to Honey Creek Rajlrood,
12 MR, WILSOM: 1 don't see 1t on those, 2 R, BROOVE: Oray.
THE WITHESS: I don't see it on those. But it's onj {13 MR, WILSON: Do you have coples of these?
1 the nIs. 14 MR, BROOKE: 1've seen those,
0 Which s would it be or? 15 . WILSON: Owmy. I meon, This 1sn't something we
16 IR, WILSON: Is this vhot vou're thinking of? Is J (16 didn't give you, 15 1t? I sent thea all to --
17 this the sms you're thinking of? 17 MR. BROOKE: Kathleen,
18 THE WITNESS: Yep. MR, WILSON: HMo. I sent them oll to Bill Seith
19 IR. WILSON: (On the deed? {sic). They come out of ay Conrall records or the records
rill THE WITNESS: I think so. thot I --
MR, WILSOK: You might wont t0 take 0 look gt that MR, BROOKE: Well, then I dion°t --
ond see 1f you ¢an pick thot out, MR, WILSON: Byt [ sent theq oll to Bl1l. And Bill
Assime that's Just the beginning. This would be should have Torworded thew to vou. I assume you recelved
down 1n New Costle, out the line. Here's -- Jooks to ze 1ike thea,
there's double track through there (indicating). MR. BROGKE: 1 think we got ours from --

___ PAGE 90
€ Q@
1 THE WITNESS: In-huh, 1 M. WILSON: You may have gotten yours out of the
2 MR, WILSON: Though its hard to -- 2 courthouse waybe.
3 THE WITNESS: Okov. Going down to Sulphur Springs § | 3 M. BROOKE: We got thea from sose other ploce
b toword -- toward Mount Sumit. 4 other than — we didn't -- these records that you have right
5 IR, WILSON: Mount Swamlt is egst. Fere's Sulfur §15 here, Response for Request of Production of Doctments, these
6 -~ 1s this Sulphyr Springs here (indicoting}? 6 are the docu -- these gre the records we got. That's all wve
7 TIE WITNESS: Un-uh, 7 ot,
B IR, BRODKE: Yip. 8 M. WILSON: Oxoy. Well, I con check with Bill and
9 THE WTTHESS: That's e, 9 aake sure thot these were passed on to you, But 1 assipe
M. WILSON: Okay, And then this would be 10 they were,
contiming west beyond Sutphur Springs. it MR, BROOKE: (kay. All right. Mo, they weren't,
R. BRODKE: Up here, 12 MR, WILSON: They weren't?
R, WILSON: Yeoh., Out to the end of the line herejl 13 #R. BROOKE: They weren't.
) (indicating). 14 MR, WILSON: Oxay.
THE WITNESS: Thot's the wrong way, ¥e need to 00 |15 M. BRODKE: I've seen that -- seen the deed
back — o bock toward State Road 3, 16 before,
M. WILSON: Yegh, Here we are. Here's Sulptur § |17 MR, WILSON: Yegh,
Springs. 18 MR, BROOKE: I don't know thot I've seen those maps,
THE WITNESS: Un-fwh. 19 that vou Just showed, 1+ve seen the deed from Conrofl,
MR, WILSON: And then as you cowe down Into here, MR, WILSON: They should have been attoched to the
there's the Sulphur Springs stotion {indicating), Conroi] deed.
THE WITHESS: Un-huh, M. BROOKE: Ckay. 1 -- bul we didn'C get the
MR, WILSON: Looks 1fke a PS, point of switch. from #r. Keaton,
THE WITMESS: Unh-fuh, g MR, WILSON: Okay.
MR. WILSON: Then It scess to ge there's a siting MR. BRODKE: We got it from a different source. I
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1 got 1t from the courthouse, I think, Or Kothleengotitin J|1 A Yes, sir.
2 Woshington, D.C. One of the two ploces; 1 don't know, 2 Q Okoy, Do you know how INDOT found out that vou were removing
3 MR, WILSON: Okay. They would -- 1 could -- well, §| 3 rail from the Honey Creek line ond taking 1t to fushwille?
b we'1l get that sorted out for you, 4 A 1dontknowunless I told thes. Somebody ought to know or
5 MR, BROGKE: Okov, ALl right. bWell -- 5 have a mote of it.
6 Q Ok, They were switches then for the double track, but they§ |6 @ Ko octually did the work to resove the rolls?
7 weren't switches to 00 anyploce else? There wosn't any otherf |7 A ve did.
8 comectlon? 8 Q W belng who?
9 A K. wWhat thot was —- 17 vou'd like to know, Icon tell you, §(9 A 1 hod some of By emplovees.
10 @ Sure, 10 @& For Myrristown Grain --
11 A Wen we looded trolns ot the elevotor, e hod to push thes J/11 A Unhih.
12 down there on the ealn trock ond -- or pull thes down there §112 @ -- or for Honey Creek Railrood —
13 gn the main track, And then we had 1o get a -- rin around A Morristown,
14 those cars 1o push thea down to -- to Norfolk Westemn becmusel 14 @ -- or the forw or which?
15 there was no place O get around down there. S0 you got A All of thea,
15 fifty cors sitting down there ond vou con't get around thea 9 Doy,
7 ond your engines stuck down there, S0 you con't @) that. A It's hard to get those ouys to stay in -- in there on g hot
You got to push them in instead of pull thes fn. day pulling those rails.
o Okmy. @ ‘%ell, 1 ipogine, Yourve 0ot to keep then busy too.
A So that's what that was all for, A That's rignt.
Q@ Al riont. @ All right. So they would hove been actuolly -- you wouldn't
A Thot's a passing -- a passing track, call It. 2 have hired g contractor to do that?
9 Okoy. A possing trock, 2 A Ve did on sixe of 1t,
Let e ask ¢ question here, ond this is just for ey 124 O Okoy. Who did you hire? Do you resesber?

o inforpation. These pictures that I think are depicted in

Railworks.

. PAGE 94 5 PAGE 96 %
1 Bhilbit 15. Okoy? 1 @ S0 do you know which part Railworks would hove been hired to
2 A Ui, 2 w?
3 & Now, you — you don't recognize that. But if — If the 3 A Yeoh, Topull -- to pull the spikes ond pull the rall w ond
4 Highway Deportaent, County Hignway Beporiment covered over 4 Stock it
5 those rafls, the trock vouldn't be usable, would 1t? 5 @ Okay. Whichport? Did they do --
6 A Yeoh, Youcan chip it off ond run right through there, 6 A Oh, vhich port of the track?
7 @ Owy. But voud hove to physically go out ond reaove that 7 0 They ¢ the -- the one at Norfolk Southem or they do the
8 before you could run the -- ) port thot wis --
9 A You just toke one of those power cutoff saws ond Just rn it |9 A Norfolk Southem.
10 right down in the aspholt on each side and take o pick-type @ -- north ef the elevotor?
11 pick and Just pick that aspholt right off there — A M. That's —
12 0 Okay, Well - g They did the Norfolk Southern?
13 A - and g right through, 13 A Yeoh, MNorfolk Southern. That was -- that two-aile job wos @
14 @ What I'n scylng though i you couldn't run the cars without [ |14 big Job. We did that other little dinky Job ourself.
15 having to do Some -- sose work on It to Go that, rignt? 15 4 S0 the Norfolk Southem was g big job, that wos the two-sonth
A O, youd hove 10 g0 that. 1 sean, voud derall 1f sovbe 16 Job?
didn't. And 1t mignt cut right throush itonamot doy. I J{17 A Yes. Two-slle job.
18 don't know 1f @ loaded car would, 18 @ Two-aile job. Okoy. S0 Roilworks would have done thot, And
19 @ All right, But there would hove to be 6t least -- you'd - [ 19 where Is Rollworks located?
20 you would be toking o omble i you tried to ronacross it B120 A I think they're in Fronkfort, Indiona. There:s sosething
without doing some paintenance work to remove the asoholt acbout Rollworks that I sew in one of those --
ground 1t - around the rail, right? MR, WILSON: Apparently have an office in
A Thot would not be a very wise decision to try to do that. Indionapolis.
Q Oy, S0 they'd te ussable until you picked oway the W BROOVE: Oh, Rallworks Amnex. Thot's the soe

ospholt, place?
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9

1 just wanted to make sure,

Okoy. T think 1n ooe of these -- oh, here. The
loon agreetent with INDOT, Exhibit Musber &, This railrood
was purchased out of — Conrofl was 9oing to gbondon this 1

THE WITAESS: Yeon. Annex 1S the office. AdIm |1l

mt sure thot 1t's in existence. On EMory? 2
MR, WILSON: Mo this 1s on North Turtle Creek or 3

Turtle Creek Horth Drive, [
Ckoy. Do you rescaber whot you pald Roilworks to 4o thot? 5
(The witness shakes head froa side to side.) 6
The aswer's 10, correct? 7
Correct. 8
Okay. 9
Sorry about thot. 10
11

12

13

I

railrood ond you purchased it to serve your oroin tereinal, {15
right? 16
Yes. 7
Okay. Hnd Conrall actually started the gbandonpent process?

W, 9

Okoy. They hadn't filed their paperwork or any Of — okoy.

I don*t think so.

All right, Okay, Dic Honey Creek hove any regularly
scheduled service there in Sulphur Sorings? I eem, you told
22 you were hauling cors all tioe of the year becmuse gruin
wis coring In and that sort of thing, But was there any

regularly scheddled service?
You semn that cars that the troins o or --
Rignt.
¥ll, no. It didn't - it didn 't quite work that way.
Okay.
If we got ifty cars cosing in, the grain cospany that we've
s0ld 1t to that's sending the cors will tell us when they've
been released and the destinotion, which say be in the
southeast somesheres, And then of course now they -- they've
oot electronic ways of seeing where they're ot on the track,
But they would call and tell you syt the tine 10 arrive was,
the grain oonpany would. And then there was also o
dispotcher that you'd coll whenever they -- you know, watch
for them on the recelving end of it.

A then when they coge, shy, they Just — they om
push thea right in there, see.
Okay,
A then —
So they -- Norfolk Southern would push thea right up to
Sulphur Springs?
M. They mush thee right in the interchonge there --
o, okay, To the --
~= (d W 00 down and get thes.
(ay.
Thats our Job --

W OO0~ NV W D

GEGR
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|

8 Al rignt.

A -~ you know, on our trock, So that's what -- that's the way
they do it,

And then whenever we get thea looded, ve call the
- the feed mill in the southeost thot we've soid 1t to ond
tell then 1t's ready ond then release it from -- from the
railrocd, have the railrood releose it or we'd relegse it to
the railroad. And then they come pick 1t w and take it on.

9 Qkav. Youd hove -- you'd have to push the cars down to the
interchange though, rignt?

A Yes. That's correct,

@ Okay. ALl right, So It Just depended on when they release
the cars ond when you hod the controcts for, you woutd have
to fil] thes up and send them down to the interchinge where
Horfolk Southern would pick them wp, riont?

A Rignt,

Q Oky. Did you hove so much tiee to f111 thea wp?

A Yes. Depends on whether 1t's leased cars or Systel cars.

Leased cors you con take o little gore tive., You don't get

Into perge, But post of the tie 1t's 24 hours.

Okay,

So yourve got to really work at it.

Haove to reaily work at it to fill thea wp or --

To get thea In time -- to0 eeet vour tiee frae.

Okmy, T koo with shipping containers vou fiove 10 sere

PAGE 100

o D > D

after 2u hours, So soee with the roflears?
Yedh,
You'd hove to fill1 wp the whole Fifty car --
Yes,
- train {n 24 hours ond --
Yes, Get it down there to the interchonge.
MI UW-
{Tmereupon, after an off-the-record d1scussion,
the following proceedings were had:)
Did - when you purchased the trock froa Conral, did they
ciossify the rail os to what kind of rafl Lt wos?
I don't think so. 1 dont resesber it if they did.
Okay,
[ meon, we pretty much knew what it was.
Ckay, What did you know 1t wos?
It wos o mix between 130-pound rofl ond 100-pound Fail.
Okoy, Where would -~ wis there specific places where you
knew the 130-pound rail wos and the hundred-pound roil wos?
A Yes,
Q Where was the 130-pound rafl?
& 1t wos the two mlle thaot we took wp coulng off tre
interchange.
Q Okoy. Then the rest of it would hove been the hundred-pound
rai1?
Yes,

0D X D 3= O 3=

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



EChREBwom~wowveswWwm -

B S

FIEFELEEEENFEAEA G TR E A

[ -2

= gD B @D B D X

WILLIAM E. SMITH (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT

SHEET 26 PAGE 101

101

0 Oy,

Qutside of the switches and they were 1i0s.

Okay. How -- how big 1S o Switch? T mean, how big -- how
big 15 a switch?

In vhat respect?

%ell, 1 neon how long is 167

m-lgel

Is it o roil section?

Yes,

%0, 0 feet long? Or is it shorter or 1s it --

No. You have to — you have to use -- you come in off the
rafl. And you have 10 - you oot bend real auick, you
now. S0 it comes in off of there. And then if -- then you
o into the -- the -- the switch itself.

Thot's probably -- oh, Shoot, set of ties for a
switch Is — I forget how eamy pieces there is, It'd
probable be about 100 -- sosesheres from 75 to 100 foot
long, Then vou come back out the other way.

9 Okoy. S0 all that would have been 149-pound trock?
A It wos, yedh,

0 Okay.
MR. BROOKE: Those are all the questions I have.
MR, WILSON: Good.
CROSS-EXAMINATION,

QUESTIONS BY RICHARD R. WILSON:

PAGE 102

2

@ Bill, you indicated in the course of your direct exmingtion
thot there were no other stotions other than the Sulphur
Springs station where your Morristown Grain piant ks
Jooated. Did you ever handle any other shipsents on the
Sulphur Springs line besides the cars thot were, you know,
looded at your plant up there on Sulphur Springs?

A e hrd on one occasion to -- 0 bring in sowe flot cars with

electric — 1t was generotors for o peaking station that wos

being built at Codiz. And we brought those in so they could

unlood thes in Sulphur Springs. And I think {t wos Codlz,

were the peaking station 1s.

A pegking station?

Yes.

What's that?

That's — what 1t 1s 1S for when the voltaoe peaks --

tn, okay.

-- it kicks in sose Jet engine.

U-huh,

There's 0150 o big oos Eoin that runs throvsh -- by Sulphar

Springs. So they hook those jet engines to that gos main o

they clways hove energy.

S it's o p-e-g-k-1-n-g, peaking stotion?

Yes.

Oy,

S0 we -- e put those on our -- brought thea up the 1ine ond

=D D D > D
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put thea on our Side. And they browght cranes In there and
picked them off. And we took the cors bock down for thes.
Okgy, But gt thot -- but during the tiae in which you
opergted the 1ine froa gbout 1993 through, well, vhen the --
when you hod the big collopse in *99, did you have oy other
shippers or any other cosponies cone to you ond oSk for raid
service?
¥ didn't have any shippers. But, oh, In the last --
['a talking strictly cbout the Sulplwr Springs ore.
Yech. You megn anybody wanted to --
Did you have anybody approach vou and say, Com you provide me
with roll service?
Yes, we did hove, about o #onth or w0 090, Gy colled ke wp
and wated to know obout whether or not we could provide
service back to the -- to the 15, And they were Interested
in building an ethonol plont wp by Sulphur Springs. And they
colled pe twice and --
S0 -~ 50 there gre -- so within Just the lost cowle of
sonths, 1n other words, wourve had an Inquiry dbout
reactivating the line, the Sulphur Springs Hine?
Yes. Yegh., They had o peeting there at Sulphur Springs, ot
the Town meeting about it. I didn't 9o to it or anything,

But I know they ouy told me that they tolked to thes obout
it.

Q@ Okay.
—— PAGE 104
104
A Be o big shot in the ara for Sulphur Springs.
£ Yould they be looking ot ottulring vour property w there?
A Yeoh. That's kind of whot they indicated,
@ Okay. Let's see. When did your lowsult regording the

(xeoges 1o the Sulphur Springs plant finolly conclude; @
recoll?

Late -- let's see. Lote or — let me think, 1'n soying late
July or August of *06.

July or August of 06,

Just this past susser,

Okay. And what wos the mature of thot dispute, thot
lowsult? What were your clolms ogainst — T gssime you pode
claies ogainst the insurance company?

Yes. Business interruption. There was o dispute over that,
Dispute over the volue of the grain handling equipsent and
e tins, They said the bins was older and they was
depreciated out to little or nothing, ond they Gidn't want to
pay what the market was on those, And they -- also I put in
ol rest 10,000-on-hour copacity -- 10,000-bushel-on-hour
copocity comvevers from filey Equippent out of Vincennes.
They wis state-of-the-ort drag flight comveyers, And
geration. Rewired the focllity, put fans on the dins,

1 toke §t they didn't wont to poy you for all of that.
Rignt.

Okay. Let pe check. See - oh, theres been quite a bit of
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16
testinony here this soming about you resoving the two-alle
section of trock from the comection with N5 wp towards
Sulphur Springs. While you resoved the roil, did you tear wp
ony portion of the right of woy?

N,
Toke ballast off the right of way?
M.
And you wasn't -- ond you -- you -~ did you give persission
to the county people to pave over the crossings?
M.
And you did exceed or let INDOT toke the roil out of the one
crossing 1p at Sulphur Springs?
Yes, [ did.
Okay, Tlne,

M. WILSON: 1 have no other uestions,
PEDIRECT EXAMINATION,
QLESTIONS BY JOHN W, BRODKE:
When nere these Jtess for the pecking station -- when wos
that -- when did that happen?
It was — 1t would hove been prior to the -- to '99, So it
must fiove been sonevhere in about *9 or *96, I's gonng*
estioote, Of course they would know -- they would fnow ot
the electric cospany. Do vou know where Cadlz 1s?
th-wh, 1 do.
o you know wiat they have there?

106
Yes, T do?
Okoy. ¥henever they put thot In, that's whenever they did
it.
Okay. Okay. Mow this inquiry obout the ethanol plant, have
you hegrd that they're going to sove the ethanol plant over
o fount Susait?
W,
Okay. You hoven't been contacted since then, have you?
o,
Okoy., And who was 1t thot contocted vou?
Tis Chapaan,
And vho's Tia Chopeon?
Hers g former out there by Suiphur Springs. He hod the
property that the ethanol plant was actuatly wanting to budl
on,
Okay.
And they vere interested in the roilrood and for the rignt o
Wiy and the track that wos already there.
Oy
Takes @ Jot of trock for an ethanol plont, and thot's a very
Httle bit to be put back 1n.
But you don't Inow that they've - they've hod discusslons
about rerouting that or moving that ethanol plant over close
to Stote Rood 3?

ml
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0 Oy
A What railrood would they be on then?
0 Well, there's the Norfolk Southern,
A Yes, Ididn't know that, I mean, I didn't iqow they wos

gonna' move it over by Mount Sumnit,
Okdy. So you -— when was the lost time wou tolked to

Hr. Chaopean?

About o sonth ogo.

This lewsult on the collapse of the elevator, how did -- wos
it concluded? Did you rench 0 settlement?

Yes.

How cuch did they pay you?

M. NILSON: That may be confidential, by the way.
[ don't know what the teres of your settlepent ooreesent are,

THE WITNESS: I hove to check on that,

MR. WILSON: Let's get back to you on thot. If you
need thot inforngtion, we probably could provide 1t inder —
well, 1 don't know, Depends on what the settlesent Ogreesent
is. [f we're able to do 1t, wed probobly provide it t you
under Protective Order or sooe kind of a confldentiality
arrongesent.

FR. BROOKE: Okay. Well, we'll Jeave thot quest
open then.

S0 between 1993 ond 1999, when you -- you stopped operations
on this -~ this lice, vou only hod one other customer

108

basically?
Well, we Just — we Just took those -- oulled those flat cars|
w there for kind of a special exception. [ mem, there
wasn't o custoeer In such as they was on the 1ine, settled on
the line or --
Right.
It wis just m unload, off-loading --
Okay.
-- opergtion, 1s what it asqunted to.
Did you chorge thes for thot?
1don't -~ I think they -- I don't know 1T they poid us
aything for 1t or not, Surely tey did. But -- I'n sure
they did. But I don't know how much or what --
L

MR. BROOKE: Oky. Mo further questions then, But
that one open, I gess.

W, WILSON: Yedn., Free to go, Bill.

THE COURT REPORTER: Do you want hin to reod?

MR, WILSON: Pordon?

THE COURT REPORTER: Do you want him to reod?

MR, WILSON: Yeah, I think we just mqke sure thot
we ot Lt all,

MR, BRODKE: Reod and Sion, yes, pleose.
request that,

1 would
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1 AND FURTHER THE DEPONENT SAITH NOT. of either party, or otharwise interested in the eveut of thinm
2 (1:10 p.n.) action, and am not in the employ of the attorneys for either
3 party

4 IN WITRESS WHEREOF, I have hereunto get my hand and

5 affixed wy notarial seal this of . 2007
b WILLIAN E, SHITH

7

8

9

10

12

13

h

County of Repldence
Haxdltcn

—- PAGE 110

110
STATE OF INDIANA )

1 g8
COUNTY OF EAMILTON )

I, Lisa C Pplerce, a ¥otary Public in and for the
County of Eamilton, 8tate of Indiana at laxge, do hereby
certify that WILLIAM E. ENITH, the deponent herein, was by me
first duly sworn to tell the truth, the whole truth, and
nothing but the truth in the aforementionesd matter,

That the foregoing deposition wasa taken on behalf of
Gary L Rcberts, Roberts Ripelins Construction Cowpany, Inc
and Roberto Constrxuction, Inc , at the Benry County
Courthouse, 1215 Race Street, Gacond Floor, New Castle, Henry
county, Indiana, on the 12th day of February. 2007,
oosmencing at the hour of 9:40 a.m , pursuant to Applicable
Rulan of Procedure;

That said deposition was taken Aown in stenograph notes
apd afterwarda reduced to typewriting under wy direction, and
that the typewritten tranecript ie & trus record af the
testinony given by said deponent, and thereafter presented to
aaid deponent for his sigunature;

That the parties were representsd by their
aforementicned counsel

1 do further certify vthat I awm a disinterested person
in this causs of action; that I am not a ralative or attorney
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INDIANA DEPARTMENT OF TRANSPORTATION
Multimodal Division
100 North Senate Avenue, Room N90!
Indianapolis, Indiana 46204
Fax: (317) 232-1499

FRANK O’BANNON, Governor
J. Bryan Nicol, Commssioner Wnter's Direct Line  (317) 232-1491

February 19, 2002

Mr. Willjam Smith
Honey Creek Railroad
P.O. Box 646
Morristown, IN 46161

Dear Mr. Smith-

As we discussed earlier this afternoen during our phone conversation, INDOT’s
Greenfield District reports that the Honey Creek Railroad has severed its Sulfur Springs Line and
begun to salvage the track malerials. This is of great concern to INDOT for two reasons:

1. To the best of our knowledge, HCRR has not requested nor obtained an abandonment
certificate from the Surface Transportation Board allowing for the abandonment of
this line segment.

2 Taking up the rail and discontinaing service on the line is a direct violation of
Sections 10 and 14(d) of HCRR's loan agreement with INDOT dated September 3,
1993 which requires the railroad to be maintained and operated for the term of the
loan (through 2013).

I must request that HCRR immediately cease all salvage activities and ensure that none of
the track structure materials are sold to any third party. As you are now aware, prior to removing
rail and discontinuing service, railroads must receive authority to do so from the STB. HCRR
should apply for an abandonment exemption with the STB as soon as possible and may wish to
contact an attorney familiar with STB procedures to assist with the required filings.

In addition to obtaining proper abandonment authority, HCRR will need to address its =
outstanding loan with INDOT. Our records indicate HCRR still owes $124,450 in principle on
its loan. HCRR's actions clearly violate the loan agreement with INDOT allowing INDOT, at its
discretion, to call for the immediate payment of all outstanding balances. You have advised that
it was HCRRs intent to reuse the materials salvaged from its inactive Sulfur Springs Line to
improve conditions on its Rush County Line, Since this activity would be consistent with the
public policy goals of the Industriat Rail Service Fund, I believe it may be possible to work out
an arrangement to allow this transfer of assets between line segments. For this to happen, the
following must occur

ExHiBT_7

WITHESS _EHFLL_

DATE _
LISA C. PIERCE

Prmted on Recycled Paper ¢ An Equal Opportunity Employer ® Hhitp /fiwww state.in us/doUmultl-modal
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Mr. William Smith
February 19, 2002
Page 2

1. HCRR must consent to amend its loan agreement with INDOT allowing for materials
purchased with loan funds to be transferred from the mactive HCRR line segment to
the active HCRR line segment.

2. In exchange for INDOT giving up its security interest in the Sulfur Springs Line,
HCRR must agree to give INDOT an equal and primary security interest in the Rush
County Line

3. New agreements covering the above points must be signed by both parties and
recorded in the appropriate county offices.

I appreciate your willingness to meet with Venetta Holifield and me on March ™ to
discuss the details of this issue and tour the Rush County Line. It will help us both to see the
property and to get a feel of HCRR's rehabilitation needs. In the meantime, please begin to draw
up a scope of work (including material quantities and dollar values) which shows the materials
you plan to move between line segments and how they will be utilized on the Rush County Line.
I would also appreciate being apprised of any progress you make on the STB filings (please note
that HCRR must serve INDOT with copies of any filings) and again offer any assistance that I
can provide to help resolve the issues raised in this letter.

Sincergly, i

Michael Scime
Rail Section Manager

Printed on Recycled Paper ® An Equal Opportunily Empioyer # http //www state.in us/dot/multi-modal
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10.

11.

12

13.

14.

HCR objects to this request for the reason it requests documents which, if they exist, are
protected by the attomey-client privilege.

None other than those produced by the Indiana Department of Transportation.

Copies have not been retained by HCR.

Copies have not been retained by HCR.

The only shipper is Morristown Grain Company, Incorporated, and William E. Smith is
the sole shareholder.

None.

See all STB decisions in Abandonment Docket # AB 865-0.

None.

None.

HCR objects to this request for the reasons that it is overly broad, and it seeks documents
which are totally irrelevant to the issues of abandonment. Without waiving said

objection, see the attached tax documents.

KEATON AND KEATON, P.C.

éhlllam B. Kea ton #5102-70

Attorney for Honey Creek Railroad, Inc.

KEATON AND KEATON, P.C.
126 West Second Street
Rushville, Indiana 46173
Telephone: (765)932-3947

Fax: (765)938-2803



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing pleading was personally
served upon the person or persons listed below or was served by facsimile transmission and/or
by United States Mail, postage prepaid and addressed to the person or persons listed below:

John H. Brooke, Esq.

Brooke & Mawhorr, P.C.

P. O. Box 1071

Muncie, Indiana 47308-1071

Kathleen C. Kauffman
Ackerson, Kauffman, Fex, PC
1250 H. Street, NW, Suite 850
Washington, DC 20005

Richard R. Wilson, Esq.

127 Lexington Avenue, Suite 100
Alloona, PA 16601

Dated: Sept. /3 _, 2006 By _Z/-LA . LL

William B. Keaton

S'Shared Dua\WordPesfect\Folderswrork\HoneyCreekResnProd sep.wpd



Dear Taxpayers:

Enclosed is your spring tax statement to be used for payment due Friday, June 30, 2006.
A copy of the original statement will be mailed at a later date, This will include your fall
tax amount which will be due Friday, November 10, 2006. For your convenience, you
may pay at the following banks with the statement that is enclosed. Ameriana Savings
Bank, Citizens State Bank, Star Financial Bank, and First Merchants Bank. Payments
may also be made at the Treasurer’s office. Make your check or money order payable to
“Henry County Treasurer”.

Payment made by mail must be correctly addressed, have the correct postage and a Postal
Service postmark oz ar before the due dale that 15 printed on the statement. Postmark
does not mean the date printed by a postage meter. When mailing tax statement, please
include a sclf addressed, stamped envelope, so we can return your stemped paid receipt.

Checks must clear or the tax payment is void. A $20 NSF check fee will be added to the
amount due for cach NSF check received.

Credit card payments may be made only at hitp://www. henryco net or by calling 1-866-
480-8568. There is a fee for using this service. Credit card checks will not be accepted in
the Treasurer's office.

If your mortgage company is responsible for the payment of your taxes, please forward
this statement intact, to them immediately.

m&:ﬁ?&f’?mm:uf::‘asybmm '/ 5 M $ l’?,L’ .SL‘
Dan g 57589 -F O -0t
o1 . MamST. B g7

Yokt H136Y _



Dear Taxpayers:

Enclosed is your spring tax statement to be used far payment due Friday, June 30, 2006.
A copy of the original statement will be mailed at a later date. This will include your fafl
tax amount which will be due Friday, November 10, 2006. For your convenience, you
may pay at the following banks with the statement that is enclosed. Ameriana Savings
Bank, Citizens State Bank, Star Financial Bank, and First Merchants Bank. Payments
may also be made at the Treasurer’s office. Make your check or money order payable to
“Henry County Treasurer”.

Payment made by mail must be comrectly addresscd, have the correct postage and a Pastal
Service postmark on ot hefore the due date that is printed op the statement. Postmark
does not mean the date printed by a postage meter. When mailing tax statement, pleage
include a self addressed, stamped envelope, so we can return your stamped paid receipt.

Checks must clear or the tax payment is void. A $20 NSF check fez will be added to the
amount due for cach NSF check received,

Credit card payments may be made only at http://www henryco.net or by calling 1-866-
480-8568. There is a fee for using this service. Credit card checks will not be accepted in
the Treasurer's office.

If your mortgage company is responsible for the payment of your taxes, please forward
this statement intact, to thern immediately.

We apologize for the delay.
Henry County Treasurer’s Office \

- A
o1 S Mo \‘

47302



Henry County,

Approved by Stata Boand of Acoousnts far Henry County 2003

Indiana

REAL PROPERTY
1st HALF 2005
0sn0/2008
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Henry County, Indiana

Approved tyy Stste Boerd af Accounts lor Henry County 2003

REAL PROPERTY
15t HALF 2003
0673072006

JPARCEL LOCATION: 302 E MAIN 5T

MORRISTOWN GRAIN CO
MORRISTOWN IR 46161

TAX
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Approved by State Bbal of Accounts for Henry County 2003

REAL PROPERTY

Henry County, Indiana | "o
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Curreni Net Taxes
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REAL PROPERTY

Henry County, Indiana -

Approved by Staxw Baard of Accounty for Hanry Caunty 2003

PARGEL LOCATION:
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HONEY CREEK RAILROAD INC
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Replecemen! Credi u
ENsclive Tax Rate 2.3917 Llnd Usw Code

VALUES - EXEMPTIONS
Grose Taxey - - = 177 T ~Wofpmge———— " °
Raplscament Crodit 542 Standard
Subtotal 25.08 Age
Other
Homaatesd Reduction 0.00| TOTAL

Curmani Net Taxes .08
Special Assossmanis 0.00
Special Azsesment Ad. 0.00]

Currerd Net Taxes & % 25.08

Axas 12.54 CURRENT TAX DB'IIIIIIITDN
Penaltas 0.00] Sizte
Inforest 0.00] Henry Courty
0
m& Sufphur Springe Township Fi
Delinquent Assesameanks 0.00| County Library
Sulphur Springs Corp
Tinx Incroment Credit Fund
Spodial Aszesament
| FULL YEAR TOTAL,
PAYMENTS ;
OTHER CREDITS Total
[WALF YEAR DUE él‘z.u )
TanBill preparedony  DBOB/06 -



HUE U3 cUUD uUIaTHnM nr LAasRxJo rFrea

LT 1111 P.o
I n REAL PROPERTY
Henry County, Indiana aLe o0
Approved by Siate Board of Accounts for Henry County 2003 Q8/30/2006
PARCEL LOCATION: |PARGEI. I O020-00687.00
TAX DISTRICT: SULPHUR SPRINGS N
-GDWILI.IAHESIIII’H
HONEY CREEK RALLRDAD
COWRLIAME BT CRECK® ™
$40' W FOSTER HEIGHTS RD N
RUSHVILLE INANTS SW13-188 023 AC
Groas Tax Rate
Raplacement Credit
EfNsttive Tax Rite
Gross Taxes =
: Crecit o
Subintat °
a
Homasieed Reduction o
Current Nat Texss
Spacisl Asssssmenis
Spacisl Assesment Ac.
Caxrerd Net Tooms &
Eﬁnuﬁi%%
HrisrulB (2]
Delinquent Assessments ]
: 0.44] Total 0.00 0.00
~0.0% |m
0.00
[FuLL YEAR YOTAL 5 Mo, 8. %‘J
OTHER CREDITS i 10.00] HENRY COUNTY URER
| RALF YEAR DUE
J ToxBT preopared ont  0GA00/08
i L SLSCPT I IR ey o o A SR S Akt op A s




" rmpy - e Wl 0P B AW e wBYREED

LAJLRJYE I A/

10DV IUVDIDIY

Folum this portion with payment

- REAL PROPERTY
Henry County, Indiana L 2008
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MICHAEL MCGATHEY, APRIL 10, 2007, HONEY CREEK RAILROAD,INC. PETITION FOR DECLARARY ORDER

~— SHEET 1 PAGE 1

' Before Che
SDRFACE TRANGPORTATION EDARD

FIKANCE DCCEET NC 34869

HOMEY CREEK RAILROAD INC
FETITION FOR DECLARARY ORDER

The depositicn upon cora) examination of HICHAEL
MCOATHEEY, a witnesr produce.d und sworn before me, Lisa C
Pierce, a Notary Public in and for the County of Hawilten,
State of Indiana, taken un behalf of Gazry L Roberts, Roberts
Plpelire Conmtructiom Company, Inc and Rokerts Constructlom,
Inc , at the Indiana Dapartmeat of Transportation, 100 North
Gecate Avenuae, Government Center Horth Room 755B,
Indiavapolin Marlon County, Iudiaca, o2 the 10th day of
April, 2007 commencing at the hour of 10 15 & m , pursuant
to Applicable Rulas of Frocedurs, with written notice as to

time ard place thereof

ALLIANCE COURT REPORTING
P O BOX 78261
INDIANAPOLIS, IN 46378-02€1

(317) 875-3514
1 {a77) 867-BEDO

— PAGE 2

APPEARANCES

FOR "ROBERTS" Jokn H Brooks

BROOKE MAWHORR, P C
112 East Gilbert Btreet
Font Office Box 1071
Muncis, Indiana 47308

Phone. (76%) 741-1375

FOR "HONYY CREEX" Richard R Wilson (Telephonically)

Pa I D #2564}

127 Lexingtom Avenue

suite 100

Altoona, Punnsylvania 16€£01
Phome (814) 544-5302

— PAGE 3

INDEX OF EXANINATION
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DIRECT EXAMINATION ... I
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CROBB-EXANINATION .
Questions by Richard R Wilsen

35
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13 - Executive Summary Dated 1-30-01 az
(Bxhibirs Provided by Nx Wilsom )
14 - Letter Dated 5-24-02 ag

15 - E-malls Dated 8-31-03 and 8-22-02

— PAGE 4

4
(10:15 a.m,)
Aoril 10, 2007
MICHAEL HCGATHEY, having been first auly
swom 1o tell the truth, the whole truth ond
nothing but the truth, relating to said
potter wos examined ond testified as follows:
DIRECT EXAMINATION,
QUESTIONS BY JOHN H. BROOKE:
Would you stofe vour nase ond spell your lost naee for the
record, please.
Michoel S. Mcoathey, M- capltel 6-o-t-h-e-v.
All right, And are you egploved, sir?
Yes.
And where ore you esployed?
By the State of Indiana, the Indiana Departaent of
Transportation,
Okay. What's your position with — with INDOT?
1 @ a (ode Adoinistrator,
All rioht. tove you ever given g deposition before?
MI
All right. 50 you understand I w going to osk you @ series
of questions today. You've been ldentified by the Departuent
of Transportation as 4 person thot oy hove sose information
or aay be the best person 10 hove sone information for se
cbout this issve imvolving the Honey Creek Roilrood in Henry
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and Rush {ounty; do you understand tnat?

A Yes, sir,

@ Okay. And before we got storted we had 0 conversation about
soge of the other people in the departeent that are no longer
with the Deportrent of Transportation, correct?

A Correct,

@ All right. It s my understonding that venetto keefe 1S mo
longer with the Departuent of Tronsportation, correct?

A Correct,

0 And she worked In the roil section of the -- of INDOT; tad
she not?

A Correct.

@ All right. And qlso Mr. Tom Beck is no longer with INDOT
either, correct?

A Correct,

Both of those were employees of sone long-standing with the
Departgent?

A Yes,

@ All right. The positions thet they occupied are -- have not
been filled; 1s that correct?

A The real office monaoer, Nr. Beck's former positlon, Just
recently wos filled by Michoel D. Riley,

9 Okoy, And M. Keefe's position -

A - s voomt,

8 --iswvocant, Okay. ALl right. well, as I said, I'z going

BRENRBEREERELEGR EFOREREE v swm—
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to gsk you ¢ serles of questions today. I have o nuaber of
docupents that were produced by the Indiana Department of
Tronsportgtion concerning the Honey Creek Railrood in both
henry and Rush County. I have ¢ series of documents that [
wnt — I'11 have you ddentify for me ond tell me what they
are 5o I con glean sose Inforsation froe these. Okay?
A Yes,

MR, BRODKE: Richord, off the record here.

{Thereupon, after an off-the-record discussion,

the following proceedings were hod:)

R. BROGKE: (Qkoy. We'll go back on the record
no. All right,
Q M. McGathey, I've received o serles of docupents from INDOT,
and I think you hove a set with you os weil,
Yes,
@ Idon't wont to spill your teg there so -- do you hove oy
personal knowledoe about the Honey Creek rull line in elther
Rush or Henry County?
A N
& Al right. You hove rot been Involved in any patters, code
enforcesent eatters, regarding the Honey Creek rail lire, to
the best of your knowledge, have you?
A N
0 Okoy. ALl right, Well, let s go throwsh ond 1dentify sore
docusents; help e understond some of the docunents that

PR RN FEREEwowaoun s wro -
=
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exist in INDOT s records, okoy? Hopefully you oo identify
thea for ke,
khat -- the first one I have here 1s an Indiana
Departeent of Tronsportation Contract Invoice Voucher doted
7-27-03. This 1s for the Honey Creek Railrood, C(on vou tell
ge what this docusent is, Just for oy own edification,

A It appears to be o clola voucher for a arade crossing
inprovenent prograa. It's a grant progran thot tre Honey
Creek Rollrocd hod been awarded this grant, ond it's a clain
voucher for that grant.

@ Would this be soaething that you would be 1nvolved in?

A This 1s hondled by -- in the Roil Frelght Speciolist orea by,
forgerly, Venetta Keefe,

@ Okay, Are you familior with this -- this grant process to
inprove the ruil grade crossings?

A Yes,

9 Okay., Can you eaplain to ke how that works,

A The — the State has the grant prograa where at possive
locations vou con — either a railrood or a local public
ogency can request Improvesents Such os signage,
111uination, medion barriers to isorove the safety at -- at
0 public grade crossing, They would cpply to the Rail
Office. And it 1s evaluated and the applicont is -- is
owarded a grant.

0 Okay. So even - could a governaental ogency opply?

RN PREBEBEE S EREBowowaounrsrwn -
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A Yes. A local public ogency cmn,

9 Okay. All nght. Interesting. All right. I've got swe
other documents that were produced with this one. There's m
invoice from Roilworks doted 7-10-03 as well os a Passive
Grode Crossing Inprovesent Location dockent entitled
bExhibit A. Thet doesn't look like it's dated. First of all,
the Roilworks imvoice, con you tell se what thot is? Would
that be part of this gront process?

A It would be part of the grant process. It's not something
thot I hondle firsthond, but 1t would appear thot you hove 1o
document the work at the --

g Okay.

A -- grode crossings.

8 Okay. All right, So the involce -- Railworks would hove
actunlly done the work, and this would have been submitted
with the -- the controct involce voucher?

A Yes.

0 Okay., And then the -- the docient, Exhibit A, Passive Grode
Crossing Inprovesent Program, is this o State document or is
this o Honey Creek document or who would --

A Tt -- it opoears 1t would be a Honey Creek Roilrood document
that they submitted os part of thelr gront request.

@ Okoy. All right. So this would bosicolly identify the grode
crossings thot were belng lsproved?

A Yes.

RECRNEREREERNRE R PG R E B v~

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC,



B REEEEES SR E O R E S o wovneswr —~

R RN BEERS R FEREFBwewounsuwn~

MICHAEL MCGATHEY, APRIL 10, 2007, HONEY CREEK RAILROAD,INC. PETITION FOR DECLARARY ORDER

— SHEET 3 PAGE 9

q
@ Okay, All right, And these were gll -- octually these were
for Honey Creek ol in Rush County, correct?
A Correct.
@ Okay. All rignt. That Just helps ee identify what -- what
1'm looking at; I oppreciate thot.
And the grode crossing ioprovenent; that's handled

Q@ Okay. Okay. All right, So this was -- this would have been
the aront for the roil -- rall grode crossing improvesents.
A Correct.

1

2

3

4

5

6

in the -- in whot section? 7

A Roll Freight Speciolist areo. 8
0 Okay. All right. Very good. 9
All right. I've got onother docunent here colled § (10

Executive Document Suemary dated 7-22-02. Can you tell me 1
what thot covers? It involves Honey Creek Roilrood. Hove Q12
you seen one of these docupents before? 13

A I --1have seen this type of docLaent. 14
Q MI ]5
A It's not a docuent that I -- I work with intimately, 16
@ Okoy. Would this be the -- the cover sheet for this thing 17
colled the Gront Agreekent, which wos right behind 1t in the § |18
order? Grant Agreewent which is between the INDOT and Honey § [19
Creek Roilrood doted 6-26 or 6-22-027 Does that look ke § |20
that goes together? 21

A Yes. It oppeors it 150 cover sheet. 22
5

20

5
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@ Okov. All riant, That's what I'sm looking at. All right. I

amwreciote that,

Do you know @ person named G.¥. or Bill Snelby with

Roilworks?

No, sir.

Okay. All rioht. Okoy. Here's aother docwent that's

oglled ¢ docment of -- Docueentation of Shipper Perspective

Number One, Hove you Sseen one of those docupents before?

Mo, sir.

Okay, You don't -- you know whot this is?

fo, sir.

Okoy, All right, Thot onswers thot. ALl right. Goon

down. 1 hove a docupent thot 1s -- 10's received by the

Departeent of Tronsportation Merch 29th, 2006 called a Anmuel

Report of Class Two and Class Three Roilronds. Con you tell

pe vhat that {s?

A Yes, slr. The rail carrlers are required to flle their
Apnun] Report with our office, Those are gererolly recelved
in the Roil Freight Speclolist orea. It -- it has general
inforoation concerning the carrier.

@ Is this on onnual filing, quorterly, or how often do they

hove to file this docusent?

Amually,

Okoy. And 1s 1t — 1t's a -- 1s 1t g multipoge docupent?

Yes, sir.

D =
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@ All ngnt. ‘Couse here's one that was received Mirch 2th,
206, This looks like this 1s dated, signed by Willlm Saith
3-14-06. S0 I presupe it's the second page of --

A Second poge, yes, Sir.

@ Okoy. And this Is the detatled infornation conceming the
operotion of the railrood?

A Yes.

@ Oy, This particular one Identifies — it sovs siles, total
carloods orlginated on Line 664, correct?

A Yes.

Q@ All right., Total trock ailes, five-ond-0-half tosix,
right? That's what 1t says.

A Correct,

@ All rignt, So this would jgentify the mumber of miles of
track for the Honey Creek Rollroad os of March 1ath, 2006,
correct?

A Correct.

@ Al right. So there should be one of these for Hongy Creek
in the INDOT records for every veor, right?

A mrmtl

Q@ AH rioht. All richt. There's 2006.

MR, BROOKE: ¥e'll 9o cheod and make this on
exniblt to the deposition. Okoy?

THE COURT REPORTER: Okay.

MR, BROGKE: All right. And I*d like @ copy 50 [

PAGE 12
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con put 1t back. All right?

THE COURT REPORTER: Okay.

(Bhibit 1 wos morked for 1dentification,

and the following proceedings were hod:)
0 Okay. Next one I have Is received by the Deportment of
Transportation on March 15th, 2004 for Honey Creek Rodlrood
-- Railrood, two pages, correct?
Correct,
Okay. Looks like there wos o chonge of form between 2004 and
206, Was there?
Yes,
Okay. This also {dentifles the rodlrood md the -- does It
identify the length of trock? Yes, it does. On the first
page,
Yes,
All rioht. And it shows five-ond-a-half ailes on Poge 1 of
this — of the 2004 report.
Correct.
All right. I didn't see one In here for 2005. Would there
be @ reason 17 there wasn't one for 20057 Woops.
A N.
Q@ Okoy. All rioht, Is -- is there a problea 1f 4 roilrood

doesn't file an Annual Report?

A I belleve, pursuont to statute, that they con be fined.
Q@ Ok, All right.

D = [ = = =
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B
MR. BROOKE: Okay. Go ahead ond mark this one os
bahibit 2.
{Bxhibit 2 wos marked for identification,
ond the following proceedings were had:)
MR, BROOKE: All right.

0 1wt to hond you one thot doesn't sav "received® on it, but
it's oated, signed by Willim Smith 2-12-03. So I preswe
this 1s the 2003 -- or actually it says Reporting Yeor 2002,
When are these reports due generatly?

A 1 belleve April 1st of the followlng vear.

@ Okay. So let's see. So Dxhibit 2 would hove been for the

year 2005. Exhibit 1 would have been for the yeer 2003,

bhibit 1 is for the yeor 2005; that's what it says at the

top. And Exhibit 2 would haove been for the yeor 2003, So we
don't hove one for 2004 1t looks like.

Evidently.

1 meon, 1 don't hove any other docusents other than -—-

Right.

- What you quys provided to Be S0 --

Right. %Well, vhot was in the office wos copled.

Oray. All right, All right, So we have o report Tor 2002

filed in 2005 showing Honey Creek Railroad with

five-and-g-half miles of track, correct?

Correct.

0 Okay.

0 D= O B g =

X
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}R. BROOKE: Ne'1l mark that os an exhibit also.
(Exhiblt 3 wos porked for ldentification,
ond the followlng proceedings were had:)

Q@ 1 have onother document thot shows recelved March 25th, 2002,
Honey Creek Railroad, It's the Amuol Report for the
seporting year 2001, sloned by Mr. Saith on 3-20-02, And,
for the record, can you identlfy this docucent.

A Tt Is for reporting year 2001 Aweil Report.

@ Oxay. And it shows Honey Creek Rallrood with six-and-o-haif
ailes of trock, correct?

A Correct,

Q@ Al rignt. All rignt.

MR. BROOKE: We'1l 9o aheod ond mark this one too.
(Bdhibit 4 wos 2arked for jdentification,
and the following proceedings were had:)
Q Al right, I've oot —
MR. BROOKE: Ready?

Q Ive got another one, another Annual Report for the year 2000
for Honey Creek Roilroad. Con you identify thaot for the
record, plesse.

4 It 1s the Amual Report for the Honey Creek Railrood,
reporting year 2000.

@ Okay. And this shows -- this 1s signed -- received in the
Department of Tronsportation Morch lith, 2001, Signed by
Wi1lion E. Saith, 3-12-01, for the year 2000, correct?

~— PAGE 15
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A Correct,
@ All right. This one shows q total track aileage of
thirteen-ond-o-half with main 1ine silecge of six-and-g-half,
correct?
Correct.
All right. Ckoy., And total mumber of private grode
crossings, three. Identifies three in Sulfur Springs and one
in Rushville, correct?
Correct.
All rignt, 1 don't thirk any of the other reports identlfied
Sulfur Springs for any of the grode crossings. Did they? As
a satter of foct, the report for 2003 showed zero private
grode crossings. Report for 2002 showed Zzero private grode
crossings. And report for 2001 showed one privote grode
crossing, correct?
Correct,
Okgy. All right.

MR. BROOKE: We'll go gheod and Identify that qne

o o=

o =

= B

100,

(Bhibit 5 was narked for identification,
and the following proceedings were hod:)
@ Okay, Here's another one. And a Report of Closs Two ond
Three Raliroads for 1999, correct?
A Correct,
@ All right, And this is the some Annual Report we ve been

HENREEEENEGREFELRRE S wewouns wro -
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talking about in the last previous exhibits --
Right,
-- for prior year, right?
Correct,
Signed by Willioa Szith on March 3rd, 2000 for the reporting
year 1999, correct?
Correct,
Shows @ total track mileage of 13.5, right?
Correct,
And private grade crossings, three in Sulfur Springs, one in
Rushville, correct?
Correct.
Ckay. All right,
(Bxhibit 6 wos porked for identification,
and the following proceedings were hod:)
@ All right, Here's another one. Annuol Report, reporting
year 1993, for the Honey Creek Rallroad.

MR, WILSON: Extuse se, Jomn,

MR, BRODKE: Yes,

M. WILSON: Are we identifving these as exhibits

[ -

09D I= @ X

0 2=

: YBS.. UEY"VES;VEUI‘E.
Okay, fine. I don't know that you've
fione that in the last couple of reports.

IR. BROOKE: (Okay.
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M. WILSON. 1 pade the assumption that they would
run consecutively, But caybe Just for the bosis of the
record, it would be greot if you could moke reference to
tmse -

MR, BROKE: (kay,

MR, WILSON. -- gs to which exhibits are what,

MR. BROOKE: When I et done I will identify thea
for the record, Okoy?

MR, WILSON: Flre, good. Okay, great.

MR. BROGKE: Al rignt.
This particular docusent recelved April 14th, 1999 by the
Pepartoent of Tronsportation, correct?
Correct,
This involves Honey Creek Rollrood?
{orract.
Sianed by willim Seith on 4-12-99?
Correct.
All right, This shows Honey Creek Roflroad with 13.5 total
trock niles?
Correct.
And private grode crossings, three in Sulfur Springs and one
in Rshville, rignt?
Correct.
Okay.

MR. BROOKE: Go aheod ond sark this one too.

18

(Exhibit 7 wos sorked Tor Identaficotion,

& the following proceedings were hod:)

MR. BROOKE: For the purpose of the record we hove
fdentified ond marked: Exhibit 1 is she Annuol Report for
the year 2005, Bdibit 2 is the Amucl Report for the year
203. Bdibit 3 1s the Anual Report for the vear 2002,
Bxhibit 4 {s the Anual Report for 2001, Exhibit 5 is the
Annual Report for 2000, Exhibit 6 1s the Annual Report for
1999, Exhibit 7 is the Aol Report for 1998,

Correct, Mr. HcGathey?

{orrect.

Okay. Indiana Deportent of Transportation did not produce
ony reports before 1998, Would vou have those?

I'a -- I'm a0t exoctly sure when they started the Annuol
Report —

Okay.

-- filing.

All riant. Okay, Okoy. All rioht. I've got another
docuent here thot's entitled Rollrood Section Formol
Petitions, red file not in file cobinet, It's two poges.
Con you tell 22 what thot 1s? Do vou know what — I'm Just
curious.

This appegrs to be a working file for foreal coses filed with
the Indiang Department of Tronsportation Rail Office.

Okoy. All types of coses?

—— PAGE 19

19
A Yes, str.
¢ Okay. Soee of these are identified os -- for exmEple, on
this poge we have q *less thon legol.* Do you know what that
neans?
A less then Statutory clegronce ared, that if there's an
{nfringesent area in - in ¢ vertical or horizontzl clegrance
ared, 0 petition has to be filed.
@ Okay. So the ones that aren't os tall as they're supposed to
be or as wide 6s they're supposed 1o be, right?
A Correct.
Q Okoy. All right. And there's aother one that siys
*crossing exchange” w here {(ingicating}, Do you know what
that means?
& T honestly do not.
Okay. All right. And here's one thot soys *sound
ordinance.* Do you know what that refers to?
A The -- vears ago there wos State Stotute thot ollowed local
-- local pwlic agencies to petitfon either the Ablic
Service Comnission of Indiang or the Indiona Deportment of
Transportation to not sound the train whistle or bell going
through the mumnicipality.
& Okay. All right, That still -- is that still -- is that
st111 possible?
A The Federc] Roilrood Administration took over Jurisdiction.
@ 0Oh, okdy. All right. Okay. And then there's sonething else

RN EBE R L FERRE B vwouns wro-
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1gentified os "heglth ond sofety.” Whot would thot refer 107

A& It's - it's a -- a vorking reference to health ad safety
gererally filed by the United Transportotion Union Just
concemning health and safety of their sembers at o reporting
point with the carrier,

¢ Oh, okoy, {kay. All right. Ckay.

ALl rioht. How long have you been with the — with
the Departzent of Transportation?

A I've been eeploved by the Indiona Departaent of
Transportation since Jme 21, 1982,

0 Onh, okyy. T've got q letter here doted October 25th, 1990
signed by John Couoan, is 1t?

A Correct,

9 All right. Did you inow Mr. Cougon?

A Yes,

0 Okay. Thot's why I osked 'couse it's dated October 25th,
90,

. BROOKE: For the record let's -- lets {dent!
-- let's park this as an exhibit, please.

(Bdibit 8 was marked for 1dentification,

and the following proceedings were had:)

0 Okay. Tnis will be Exnibit 8. This is a letter doted
October 25th, 1990 to o Mr. R.A. Hunt with Conroil fron Jon
Cougan about a grode crossing repoir, Sulfur Springs, Henry
{onty, Would you have been fanilior with this?

S EEEI S AT T3 T T
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A The -- the letter wos in our accounting flles, evidently the
districts fumished our office with a copy of.
Okay. You know whot this letter concerns?
M, sir.
Okay. All right. Tt tolks about a repair of a grode
crossing ond o eeeting that was scheduled to repair a grade
Crossing, but you don't know exactly where on the Sulfur
Springs 1ine that was done, do you?
A I hove no Firsthond knowledge.
6 Okoy. All rignt.

Okay. All right. Okay. Lel Seoveon W o
docunent colled Roll Highwoy Grode Crossing Accident/Incident
Report. I have one here doted Janvary -- covering January
'94, Are you fomilier with this docusent?

I'm fmilior with the form, yes.

Okay. And what is this porticulor forw? what does it do?

It 1s a Federal Roilrood Adeinistration Roil Highway Grade

Crossing Accident/Incident Report. IT there's a car/train

incident at a public crossing, the carrier has to 9o through

the multiple choice form and coxplete it.

0 Okay. All right. And if -- Is this soeething thot's
required to be filed on a sonthly basis?

A Roil carriers are required to file on a eonthly basis with
our office, if there's been an incident, to file the FRA
report. If no Incidents have occurred during o respective

[ ~0- -~

b~

PAGE 22

2
month, year, they are to notify us on thelr letterheod or
through o odditional FRA form that says, N0 incldents
occurred during this month,®

@ Okay. In 1954 would they hove been required to do that, or
would they have been reauired to submit the form with “none*
as this one wos written?

A In "9 they probably would have -- it would hove been
sufficient to file a nonthly report with Just stating
lm.l

Q@ Okay. Now, this identifies -- this Is for a rafl crossing
over o highway, correct?

A Correct.

0 Al rigat. It woldn't invelve county roods, would 1t? You
wouldn't have to file one of these forss 1 you had --
crossing o county rood, would you?

A M, sir. A report would hove to De filed on oil pubiic
Intersections, whether it be state, county, city or town.

¢ Oh, okay. Okay. Vould they hove to identify all the
Intersections?

A They - they -~ they would probably identify {t through the
USDOT AAR Grode Crossing Identificotion Mucber, which vould
then provide the street or rood hoee.

@ Okoy. But there is -- box eleven says *highdy naee or
nuber. *

A Yes,

— PAGE 23
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And this one Just identifies US 36/State Rood 1.
State Roxd 3.
Stote Rood 3. I'm sorry —
Yes,
-- Stote Rood 3. Yeoh, okoy. Would they alsc hove to file
one for the colnty roods 1f there had been no incident?
Yes, sir.
Okay. All rionht. So would they have to file one for each
ond every intersection or Just os o whole?
A No, 03 0 whole,
9 Okay, They -- did Honey Creek in this -- In this docusent,
Janwory "%, dian't 1dentify ony USDOT AA grode crossing
nusbers, did they?
A Mo,
Okoy. They gidn't hove oy occldents elther, Bub they
didn‘t identify any grode crossings.
A Correct.
Q@ Okay. Is there ony way to deterwine on this aocusent, in
Jonuory of 94, whether there hod been even any octlvity on
the railroad ot this tine?
No.
Okay. They're not required -~ are they required to subait
one of these forns whether they're operating or mot? I pem,
1f they're not operating, if they're not using the roitrood,
are they sti1] required to subeit this forw?

0 > 0 2 0
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A If -- iT they're not operating over it, no.

@ Okay. So by filing this form then that would be a
presunption that they were operating on the -- over the -—-
the 1ine?

A Or o portion of their line. Somewhere the carrier wos
operating so they filed this conthly report.

@ Okay. And in -- in this particular instance the Honey Creek
Roilrood has 1ines in both Henry and Rush County, right?

A At -- 1n 199%?

@ tell, ot — yes, in 1994,

A %,

¢ Identifies the countles.

A It does 1dentify the countles as Henry and Rush, ves.

9 Okay, Sc i 1t would have been Just operating in Rush
County, it stili would have hod to file this form, correct?

& Correct.

@ Okoy. Even thoush -- even if it wouldn't hove been operating
in Henry County, correct?

A Correct.

Q Okay. All right. Thot'swhat I --

MR, BROCKE: Why don't we go ahend ond Just mark
this - well, I'II tell you what --

@ Over the vears the rall grode crossing report Tora hos
changed; hos it not?

A Correct.

RERHRREEREEREL G EFLEREREBwcoevounsruwm-

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.



RPN FGRREFBwoe~woun s wr-

RN ERR bR ErLREEB v wvouvmewo~-

Q

A
8

= 3=

PAGE 1€

D ==

PAGE 25

5

Okay, Somebody’s 9ot soae Job to do in Washington to change
the fors, I quess, rignt?
Possibly,
I won't ask you to onswer -- T won't osk you to onswer that
question. Somebody's ot to do sonething, All risht.,

Ckoy, 1 hove a serles of these Roll Grade Crossing
Reports subaitted to se froa INDOT going fros 199 up throudh
2000 -- Decesber of '06.
Yes, sir.
Okoy. You want to take @ look at those; Just sake sure
they-re oll the sme — sme tvpe of docent. I'll Just
Kark thes as one.

FR. BROOKE: Let's g0 off the records while he's
£xaining those,

(Thereupon, after an off-the-record discussion,

Bxhibit 9 was marked for identification,

ad the following proceedings were hod.)

MR. BROOKE: %= 1} go back on the record now here.
You ve had on opportunity to go through these -- all these
reports that aoke wp BExhibit 9; hove you not?
Yes,
Okay. These gre qll -- well, the forn Is different. They're
0l1 the sace inforsation; they-re all the Rail Grode Crossing
Incident Reporl forws, correct?
Correct.

%
And these are all for the Honey Creek Rellrood?
Carrect.
Okay. All right. Okay. We'll go chead and enter that into
the record os well.

Are there any other reports that you're awore of
that a raflrood 1s required to Tile with the Indiang --
Indimna Departaent of Transportotion?

{arriers are required to file their Operoting Tise Table ond
Operating Rule Book.

Okay, All right. I didn't notice o tiee tuble or rule book
that was subeitted to e oS part of the Honey Creek
docueentation. Do you know iT they hove subaitted that?

1t — it should hove been Included In this. It ey hove

m oversignt on filing; I'n not sure. .

Okay. If Honey Creek would only operate on a seasonal bosis,
hauling groin to on elevator, would they have to hove o tise
toble as well?

Tise toble's very generic, Time table would probably — that
would be their time toble 15 “we operate seosonally.*

fkay, Al rignt, Where would the time table and rule book
be found 1n INDOT?

Roil Office.

Ckay. Is thot soeewhere in this building we re In right
here?

Yes, sir. Ninth fior.
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0 Oxaoy. All right., Anything else that they're required to
f1e?
A Corriers are required to file their Resident Agent.
9 Okay. All rloht,

MR. WILSON: 1 dldn't hear thot lest response.

THE WITNESS: Resldent Agent,

M. BROOKE: Resident Agent.

MR. NILSON: FResident Agent, Okoy, fire.

THE WITNESS: And IT T oay, Mr. Brooke, I believe
on the Annual Reports there eay be g category for filing
Resident Agent.

8 Let's take o look. That would be on this, 1ike, Exhibit 1

through 7, It identifies the railroad officers.

Okery.

Oh, and 1t does specify the Resident Agent. Okoy.

Ookay.

All right. S0 1t would have been on the Anmx? feport,

Okay. Anything else?

No, sir.

Oky. Whot about tariffs or rates? Are tey reauired to

flle those?

o, str.

g Okoy. In sope of these documents there are some financlals
-- {ncose, expenses -- for the railroad, Do vou know why
those wouldn't have been filed?

[= = -~

= I=

-

EAGEL 2B

23

& Mo, sir,

Q@ Okay. All right. Would Honey Creek be recuired to file or
subait anvwhere on icentificotion of fts trock inventory,
what tvpe of trock 1t is, where 1t is, that sort of thing,
aps?

A No filings with the State. There may be Sose type of -- I's
thinking with the Federol Railrood Adwinistration. And I do
not know any -- the CFR, that they ey have to file what type
of trock clossification it 1s.

@ Oxyy. Nothing thot the State requires?

A Mo, sir,

Q@ Oxay. Any requiresents for filing concerning mgintenonce of

the tracks? The State require g rollroad to file documents

showing aaintenonce done?

Mo, sir.

Okay. Do you know a Mike, 1s it, Scime? Scime?

M. Scine.

Sclme, Ohay. ¥ell, see, I really butchered that one, mm.

S-c-1-a-e. Okay, What's his position with INDOT?

Hr, Scime, ot one time, wos the Roll Office Monoger. He Is

m longer with the State of Indian.

Okay. He wos Rail Office Monoger before Mr, Beck?

Yes, sir.

Okay. And 0o you know where Mr. Scioe 1s?

ko, I do mot,

T
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@ Okoy. All right,
IR, BROOKE: Okay. All rioht. Let's 9o chead and
eork this letter Just so 1 con identify it for the record.
(Bhibits 10, 11 & 17 were sarked for identificotion,
and the following procesdings were hod:)
9 Al rioht, I've got some docupents thot the court reporter
hos parked. Let's stort with Exhibit Member 12. Al rioht?
For the purpose of the record, con you 1dentify Exhibit
Mmber 12, Sose e-mails -- e-goil exchange, right?
It oppears to be an e-poil from Lavon Marshall to Tom Beck,
Gy, Ard who s Lovon Marsholi?
Sne 1s o Rofl Utility Techmclan witn the Indiana Department
of Transportation, Greenfield District.
Dkﬂv Is Lovon Marshol) still with INDOT?

== 0 >
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Gkuv Al rignt. And these are e-poils doted In February o
zm concerning the Honey Creek Roflrood; ore they mot?

D 3=

Nll these are e-noils that would be kept within the -- within
the docueents of INDOT?

yes.

Okoy. Hove you seen these e-2oils before?

ml

Oky, But you know they exist in your file, right?

Yes,
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0 Oy,

MR, BROOKE: For the record, we1l -- Richorg,
these are 0 serles of e-mafls between Lovon Marshall to Toa
Beck doted February 8th, 2002 and also February 19th, 2002
concerning the construction on the Honey Creek Railrood where
they were resoving --

R, WILSON: — track., Yep.

M. BROOKE: — track. AlL rignt?

KR, WILSON: Un-huh,

IR, BROOKE: All rioht.

@ MNext exhibit, which 1s Bahibit 10, is o Jetter doted March
11th, 2002, For the record, con you identify that,

A M. Michoel Scine, Roll Section Monooer, letter to Mr, Smith
of the Honey Creek Railroad dated March 1lth, 2002.

0 Okoy. All right. This letter is within the records of INDOT
concerning Honey Creek Roilrood; are they not?

hooYes,

@ Ok, Do you have ony knowledge of this particulor letter?

A N

Q@ Ok, All right.

M. BROOKE: For the record, Mr. wilson, this is
the March 11th, 2002 letter froa INDOT to Mr. Ssith
concerning the sme Mtters s In the e-pails.

MR, WILSON: Rlght.

MR. BROOKE: (Okay. All rignt.
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1 Q@ And Bqubit Mmber 11. Would you identify that for ee,
please,
Letter froa Michoel Scime, Roflroad Section Manager, to
Hr. Seith of the Honey Creek Railrood doted Morch 25th, 2002,
Okay. All right. And this is o response to sone Information
provided by Honey Creek Ruilroad that wos in reply to the
¥orch 11th letter, correct?
I have not read through it. Do vou --
Onay.
Do you want ze to --
Yeah,

X
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MR. WILSOh: I think the letter speoks for itself.
MR, BRODKE: I just wont to sake sure we've got
thea in the right order here and 1t does identify it.
MR, WILSON: Yeah. (h-huh,
MR. BROVE: Okay.
THE WITNESS: The Morch 25th letter basically
stotes that -- fulfills the requiregents of item one in
Hr. Scipe's March 1ith letter.
IR. BROOE: Okay. Okay,
Q@ Okoy. Are you faaillor with the Endustriol Rail Service
Furd? Do you know what thot 1s?
A Foallior with it, the Roil Office, The Rall Freiont
Specialist handles the Industrial Roil Servige Fund grants.
Q Okay.
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MR. BROKE: 1et's g0 oheod and mark thot.
{bhibit 13 wos sarked for tdentification,
and the following proceedings were had.)

@ The court reporter's morked Bxhiblt Number 13, Would you
igentify thot for the record, please.

A It -- it's titled Béhibit 1, Bxecutive SuEsory, Industrigl

Roil Service Fund, dated January 30 of 2001, awording the

fioney Creek Rallrood on Industriol Roil Service gront.

Okay. Project location?

Rustville, Indiona,

Okoy, And WP is milepost; 1s it not?

Mlepost 25 to Nilepost 18-ond-a-half.

Okay. 1'm starting to learn of the lingo here. Do you howe

ony foeildority or understanding of what this docigent is

other than whot 1t says?

A Other than what it says, 1 have no other intizate knowledoe,
I did not croft it.

@ Okay, Okay. For these particular gronts, do you know 1if the
rollroad's required to subeit g business plon or soee other
report as to whot they're going to do with the grant?

A T believe they submit on opplicotion which hos o general

scope of wark.

Ckay. Where would -- where would the appiicatfons be kept

then?

A The applicotions would be in the Rafl Office.
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@ Okoy. I didn't notice ony of those applications in any of
these docugents oroduced by INDOT, Would thot -- were they
kept in o separate file or different location or -- I see the
gronts being awarded. 1 see Executive Sudaries and
controcts, but I don't see the applicotions theaselves.
Then, Mr. Brooke, 1 have no explonotion —
(Okay.
- it wouldn't be,
Okoy. I didn't know. 1 thought It wos kept In o gifferent
place or vhatever so -- okay.

Is there oy docubent or report that Honey Creek 1S
required to file with the State showing where the -- 1ts
connection to the Interstate roil systew hos been severed?
N,

Okary,
Not -- mot thet I'm aware of,
You don't -~ okay,

Is 1t possible that we con toke @ look ond see
where the Opergting Tise Toble ond Rule Book is with -- with
INOT? Is that --

Yes.

@ Could we oet a copy of that for the -- for the purpose of the
deposition?

Yes,

Okay,
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MR. BROGKE: Do you have any problen with that,
Richerd?

M. WILSON: Mo, If they've ot then gwailable.

M. BROOKE: Okay. Lets toke a break for g
minute. Okoy? I'll hove hia go up ond see if he oan find
the Operating Tiee Table and Rule Book for Honey Creek
Roilrood. Okay?

We'll go off the record, allow him to — T think
you've got to 9o wpstalrs, isn't i?

THE WITMESS: Correct.

(Thereupon, after o recess at 11:15 0.4.,

the following proceedings were had:)

MR, BROOKE: Let's g0 back on the record.

. Mr. KcGathey, we took g break. And during that recess you

went to try ond find the Operoting Tire Toble and Rule Book

for the Honey Creek Railroed, correct?

Correct.

And were you successful in finding those documents?

A No. Where they would have been locoted in our office, they
were not present.

8 Okay. So, to the best of your knowledoe, INDOT does not have
g copy of the Honey Creek Roilrood Opergting Tise Toble or
Rile Book, correct?

A Correct.

Q Okay. All right,

D ==
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MR, BRODKE: T hove no further questions then.
Nr. Wilson has some questlons for you.
CROSS-EXAMINATION,
GUESTIONS BY RICHARD R. WILSON:
Okay. Mr. McGothey, m 1 pronouncing thot cignt?
You're close enough. That's fine, Mr. Wilson,
McGathey?
Yes.
Okgy, Tine. Thonk you. Now, the -- on the INDOT Web site,
you are noted as a Code Enforcesent Officer, and you told us
this porning thot you are o Code Adninistrater. Is there amy
distinction between those two positions?
Mo, not really.
What do you do as a Code Enforcesent Officer?
It -- it -- basicolly we do the field exminotions or reviews
for potential violotions concerning safety 1ssues primarily
ot roil higway intersections.
0 Okay, And in connection with that do you coaplle or subeit
o inforeation to the Federal Rallrood Adeinistration?
No.
¥ho vould do that at INDOT?
In what respect, Mr. Wilson?
Well, for exaqaple, I'm looking ot documents that are public
records on the USDOT FRA Web site, which It refers to USDOT
crossing inventory inforsation.
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A Yes.

@ And it tolks about on Initloting ogency. And it refers to
the Stote in this particular situotion, which happens to be @
Honey Creek Raflrood crossing at Route 36. What — what does
that reference to *initioting agency* refer to; 1f you know?

A The -- the Federal Roilrood Adeinistrotion Ruil Highwoy
Intersection Inventory, one, Is a voluntary program, The
question of Initiating 15 1f either the — the rail carrler
or the State 1s desionated the -- the entity thot oon change
part of this record, that whoever would chonge d part of the
federal record, it would indicate if it was initioted by the
State or the rallrood.

@ Uhwh, Do you know 1f the Stote of Indiana INICT rgil
section hos made any initiate - has inltlated any chonges
with respect to the Honey Creek Roilrood inventory
information?

A The -- with respect to the Honey Creek Roilroad, I would not

be sure, Mr. Wilson. e hove initloted inventory record

changes. But I'm not exactly sure for specificolly the Honey

Creek Roilrood.

You have not personglly done so.

No.

Ckoy. In the course of your imvolvesent with oduinistering

crossing enforcenent and sofety issues In Indiong with

respect to grode crossings, 00 you have occasion to view STB
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Abandongent Orders or 1ssue -- or filings?
No. Thot would be hondfled through the roi) -- Roil Frelght
Specialist, which vears ago wos referred to ¢s Roil Plomner,
Gkay, 1 see. Do you hove any knowledge as to what they do
with those orders or filings?
o
Okay, Let we see here,

MR, WILSON: 0Oh, while we're marking things for
identificotion, John, you went throuch SoGe correspondence
between INDOT and Mr. Smith. And I think you -- your last
{ten that wos marked for 1dentificotion in that connection
wos Exhibits 10, 11, 12, Could I ask you, i you hove the
docuzents availeble there, to also pull a -- what gppears to
be ¢ letter from Venetto Keefe to Mr. Snith dated Moy 2uth,
MI -

MR. BROOKE. See if I con find that.

MR, WILSON: If you cant find 1t, T will get with
the court reporter oftetwards and get her aocdress, and I con
send coples of those to you and to her,

. BROOKE: Okay. Moy 2uth, 2002 Okay.

MR, WILSON: These are follow-on itess that deol
with the resovol of trock ot the -- on the Sulfur Springs
line.

MR, BROOKE: Sure. And ['m -- and I'm Just not
seelng it in here.

]

MR. WILSON: Okay. And then there's a further
e-2011 between Hr. Sclee and @ Mr. or Ms. Lovall doted August
21, 2002 and @ response to that e-pail, opparently fron
Nr. Lovall bock to Hr. Sciee, dated August 22nd, 2002
reoarding the Honey Creek Roilroad ond its chondomment
stotus,  Those D docunents we ought 1o —- I'0 like those
be Barked gs Exhibit ~- T guess they would 9o olong as
deposition exhibits,

MR, BRODKE: Con I look 1n vours?

THE WITNESS: Sure,

M. BROOKE: I'm going to look in his documents.

THE WITNESS: I was wondering --

IR, WILSON: You know what, let oe see {f I con't
locate thes, And 1f vou hove a fox nuober, I could fox thea
10 Y.

M. BRODKE: Llet me see -- let e see if 1 on find
thea in his records. Okay?

MR. WILSON: Okay.

M. BROGKE: Cause his aren't as sessed P @s
gine,

R, WILSON: Uh-huh,

THE WITNESS: Could -- could that hove possibly
been submitted by our district people, and I would not fove @
copy of it?

MR. BROOKE: That miaht be. If it's Lovon Marsholl

—— PAGE 39
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it would be district, right?

THE WITNESS: Correct.

MR. BRODKE: Okay. Lavon Morsholl works for the
district office for INDOT. And so whot Mr. McGathey wos
telling me wos that it eay be --

THE WITNESS: And Mr. Lowoll also. ! heand
Nr. Wilson reference Hr. Lovall,

K. BROOKE: Yean, veah. It pay be in the
Inforeation froa the district office.

iR. WILSIN: Okay.

MR, BROOKE: which would hove been -- 1t should
have been this first section here.

MR. WILSON: Let-s do it this way, they're foirly
short, let me Just reod thew into the record. And then,

Mr. Mctathey, 1T you hove any personal knowledoe or
infornation reoarding the contents, you can — you con Inform
pe i that's the case.

MR. BROOKE: Okay.

THE WITNESS: (Okay,

MR, WILSON: Let's eark this os exhibit --
Deposition Exhibit 14, what will be 14, And T'11 provide o
follow-1p cony of the letter.

MR. BRODKE: (Qkay.

BR. WILSON: It's oddressed to Willim Seith ot the
Honey Creek Rollrood. 1t's dated Moy Zith, 2002, end it is g

Ly
letter froa Venetta Keefe, Project Monager,

Thank you for providing the naterials requested by
the Hay 11th deadline, Enclosed ore two supplesental Iomn
ogreegents that tronsfer the collateral from the Sulfur
Springs line to the Rush County 1ine for industrigl roil
service along Nusber 12, Pleose execute both coples and
retumn to Nr. Michoel Scire ot the following address. And
it's an Indiona DOT odoress, Once retumed the contracts
will be sent through the Stote signatory process which may
take 1p to six weeks. If you hove ony questions, call ee or
Hr. Scige, ond the telephone number.

Do you hove oy persondl knowledoe regarding the contents of

this letter?

I have no personqgl knowledoe,

Okoy, fine, The next let -- the next exhibit, which we would
park os BXbit 15 -- eke sure I'8 getting thee right -- IS

an e-call of Wednesday, August 21, 2002, froa Larry Lovall to
Mike Scire.

And it says, Interested on where the abondonment
status of this railrood. Recently a new company hos
relocated here ond hozardous waste. e hove recelved sevengl
tnquiries on the safety issue surrounding the foct thot the
general publ{c knows there gre air trains possible on this
track ond do not slow down, KWill not expect these toz Mat
trcks to be stopped at these crossings. Let g know,

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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Lavon,

And then on Thursday, August 22nd, Mr. Scime retum
-- responds to Mr. Lovsll: Lorry, I spoke with Bill Saith,
President of Honey Creek Railrood, this poming. In response
to your e-p01l I advised Bill that it wos in his best
interest to get his obondonnent applicotion filed with the
STB 0s soon 05 possible. He expressed some hesitation to do
this as he doesn't want the right of woy to revert, And then
in parentheses, as 1t would once tne STB opproves the
abandorment, end of parentheses. As on oltemative Honey
Creek plans to instruct its mointenance of way controctor
regove the cross bucks and any crossing signols ond to
conspicuously remove 0 section of rail on both sides of each
crossing. Once this (s done hazardous paterial trucks and
school buses are no longer required to stop ot the, quote,
crossings, end quote, Bill, plegse let Larry Lovall of our
Greenfield District when you plan to have this work started
ond completed ond his phone maber.

Do you have oy knowledge regarding those
communications?
1 have no personal knowledge,
Okay. Do roil carriers routinely coordinate with your
district ofrices to take crossings out of service when they
discontinue or abandon their roil 1ines?
I would say yes.

How 1s that occoaplished?

Specificolly if it imvolves g State Route --

Uh-huh,

-- they would howe to aporoach the district for clesure of
the rood to cllow the roil equippent in to repove the
crossing aaterial,

A -- and do they -- do they require cn order or anything
froa the Indiano Public Utility Comaission or from INDOT to
muthorize thot closing of the crossing?

N, sir,

It -- now, 1n some coses does that entoll -- entall resoving
the rafl and paving the crossing?

Yes.

And then in other coses would it involve Just the paving ove
of the rall -- existing rail line?

Possibly, ves.

Okoy. You don't hove any requiresent that in eoch case the
rails and trocks be renoved from the crossing.

M. 1t would be pore at the district level. I would sav

with Stote -- State Highwoy — Highways we would require or
we would request thot the materiol be resoved,

(h-huh,

I -- I have noticed throushout the state that on city, town,
counties that carrier's sonewhat neatigible and just pove
over. Or it poy be Just the roogay agency itself paving

— PAGE 43
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over.
Uh-Hwh, Okay. Just a pooent,

With respect to the isswe of the Operating Tice
Tables ond Rule Books, can you refer se to the INIOT
requlation or statutory requiresent for the filing of those
aoterials with the rail section?

Difficutt off the top of ay heod but it is State Stotute,
Okay. Perhaps to save Mr. Brooke and myself a little
research tise, could you perhops follow Wp our deposition
here with a short letter to us Just advising us what section
-- what statutory section that 1s?

Be more than glod to. I com glve you @ call if vourd like,
Okay. That would be helpful.

Okny,

Aporeclate thot, Let's see.

And 1t would be your testinony thot you hove no
personal knowledge reoarding the particular circuastances or
conditions at each of the grode crossings on the Honey Creek
Sutfur Springs line; is that correct?

Con -- con you state that egoin, Mr. Wilson?

Yegh. You Indicoted thot, when Mr. Brooke wis questioning
vou, that you had no personal knowledge regarding the
particulor crossings on the Honey Creek line; 1s that
correct?

Thot is correct, If -- if -- during @ normal review, if

0]
there wos some type of violotion, it would hove been written
wp, and it would have been part of our public record.
Okoy. And as far cs vou know, 03 long as you've been with
the -- been 0 -- an Enforcesent Adainlstrator, do you have
ay personal knowledge regarding any violations or
enforcepent actions that were taken by your section with
respect to the Honey Creek Rollrood Sulfur Springs 1ine?
Mo, sir,

Okay.,

MR. WILSON: I have no further questions, John.

MR, BROOKE: I have no questions.

MR. WILSON: (Okgy. Subject to that, vou know,
Tollow-Lp oy Wr. McGathey, I think we can conclude.

THE COURT REPORTER: DId you want a copy of the
tronscript?

l‘ﬂ. HIL&'N: m. yes: n'a.

AND FURTHER THE DEPONENT SATTH NOT.
(1:4%0a.m)

{Signoture Woived)

MICHAEL MCGATHEY

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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STATE OF INDIAMA |

COUNTY OF HAMILTON )

I, Lisa C Plerce, a Notary Public in and for thes
County of Hamilton, State of iIndiana at large. do horeby
certlfy that MICHAEL MCGATHEY, the deponent Lherein, was by me
first duly gworn to tell the truth, the whole truth, and
nothing but the truth ia the aforementioned matter,

That the foregoing deposition was taken on behalf of
Gary L FRoberts, Roberto Pipeline Construction Company, Inc ,
and Roberts Construction, Inc , at the Indiana Deparxtment of
Transportation, 100 North Senate Avenue, Government Conter
Hoxth, Room 7558, Indianapolis, Marion Covaty, Indiana, on
the 10th day of April, 2007, commencing at the hour of
10 15 a m , pursuant to Applicabla Rules of Procedure;

That said deposition was taken down in stenograph notes
and afterwards reduced to typewriting under my direction, and
that the typewritten transcript ls a true record of the
teatimony given by said deponent, and thereafter preseated to
said deponent for his signature, and that the signature of
said deponent to his deposition was waived by the deponent
and all partles prosent, the deposition to be read with ths
same force and effect as if signed by him

That the parties were reprensnted by their

— PAGE 46
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aforenentloned counsel

1 dovfu:r.her certily that I am a disinterasted person
in this cause of action, that I am not & relative or attormey
of elther party., or otherwise interested in the event of this
action, and am not in the employ of the attorneys for elther
party.

1N WITNESS WHEREOF, I have hersunto set wy hand and
affixed my notarial seal thia of . 2007

NOTARY PUBLIC

Connianion Expires
:r::-:ll 13, 2013 o

County of Residence
Hamilton

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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EXHIBIT K-1



Corporate Profile

1
2)

4)
3)

6)

Corporate Name
Address
Officers
_ , Finance Officer
, Giencral Manager
Phone Numher ,7/,5- 203-{2 1% Fax Number _
Year Incorporated

Indiana Resident Agent

Resident Address

Corporate Data

7
8)
9

10)

i1)

Number of Employees

O

Total carloads onginating or termunating on hine S ‘7 '3
Total carloads passing over line as bridge traffic 0
{
Total Track Mileage (Q {/2.
Main Line Mileage [ﬂ / (=

(not including mules utilized through trackage rights agrecments)

Track Mileage at "Excepted” Level '
Track Mileage at "Class 1" Level" l =y

Major Commodities shipped

(orn

¥oans

Aheat

—

Track Mileage at "Class 1" Level
Track Mileage at "Class ITII" Level or Abave

__EXHBIT_
wmess MeGAntey _

pare _H 1067 _
LSAC PIERCE

over, please=



Corporate Data

12) Gross Revenue S 2 qq q

13) List four largest stockhelders . '
and percentage held A 2! l I O E - g:‘l_\.mi b /_{D%

14) Total number of Public Grade Crossings -ii q

Gates _Q Flashers _J_ Stop Signs _Q Crossbucksg_ OtherQ_

{classified according to mghest leve] of waming device)

15)  Total number of bridges are on the line O

14 feet or less 15 - 25 feet 26 fect and longer
16) Total number of Private Grade Crossings \
17) Frequency of service on line /—- .
A _Ldyis O JHenlh
18) Rolling Stock Information
Number of Locomotives owned/leased J

Number of Freight Cars owned/leased ~ o

Statement Verifications

Name M/Aflm. Cﬁ §m'-+b

Signature
Title
Date L j 7770’0 [

over, please=
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- — S— e

Corporate Profile

RECEIVED

1) Corporate Name -
MAR 1 4 2001

2) Address . .
Macc st T (e TRANSPORTATION

3) Officers (Qi [ / I-QVV\ E- SM' ﬂ_pPresu‘lcm

, Finance Officer

4) Phone Number ’7/,% -V63-/215 Fax Number']6LS - G728 — SSS§
5) Year Incorporated _ [ q q 3 #
.

6) Indiana Resident Agent Zﬂ )r I l ( Govin, ((' - S/V\..- 'H') Y ' 2 /
4q l “ W 9
Resident Address (I L‘b r es fs(br . G 3 J.I'aa ap\-ﬂ R

ELS(‘\\’:\\C R T i} 16 ﬂ,‘;sl"” L7
. s
Corporate Data g - ?M
¢
7 Number of Employees é ) 0J
8) Total carloads originating or ternunating on line 44 ¢
9 Total carloads passing over line as bndge traffic O
10) Total Track Mileage 13.S
Main Line Mileage ée L S

{not mcludmg rmiles unlized through trackage nghts agreements)
Track Mileage at "Excepted” Level (l . S Track Mileage at "Class I" Level _ ( 2

Track Mileage at "Class II" Level" O Track Mileage at "Class III" Level or Above C )

11} Major Commodities shipped g SJ\ ell CO al A

gc,\. lbmn.s EXHIBIT é—_
DATE o /L
LISA C PIERCE
. \ . over, please=
E["M mg_m',‘@bskdwma'm



Corporate Data
“12)  Gross Revenue

3 List four | khold
3 axltgp:::e::f:esthit;:lc e JA)E, ”.'a.m E SJY\--'H\ /é»_/)_%

%
%
_ %
14) Total number of Public Grade Crossings
Gates _Q Flashers _‘Q_ Stop Srgnsa_ Crossbucks Ls Other Q
(classified according to mghest level of warning device)
15)  Total number of bridges are on the line,
14 fectorless____ 15-25feet 36 feet and longer
16) Total number of Private Grade Crossmgs\g_S;,J'ng,; .%f.aq ¢ [ / ku_sh s /e
17) Frequency of service on line i ér,/ é al)e
18) Rolling Siock Information ”?
Number of Locomouves owned/leased
Number of Freight Cars owned/leased O
19) Attach detailed map showing track location that identifies commumuties and businesses currently

served Provide a track chart showing rail weight, location of bndges, read intersections, interchange
locations, locations of double or tnple track sidings, names of other railroads with which mterchanges
occur and any other mformation typically found on a track chart

Statement Verifications

Name l/l_z (M iam E Sﬂ‘\‘-""h

)W

Signature

Title cs .

Date (745 2/

over, please=
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BECK, TOM .

From: MARSHALL, LAVON

Sent: Tuesday, February 19, 2002 8 44 AM
To: BECK, TOM

Subject: RE. Honey Creek Railroad

I hate to be a pest Were you able {o fook at this last week? Just wondering.

~—Original Message——

From: BECK, TOM

Sent; Frday. February 08, 2002 14 40
To: MARSHALL, LAVON

Subject: RE Honey Creek Rarlroad

LaVon. Thank you for the information about this line. | want fo talk to my boss Mike Scime about this siluation 1 have
looked at the loan contract INDOT has with Honey Creek raiiroad. We loaned them $200,000 in 1993 1o purchase and
rehabilitate the Sulphur Springs line. We took a security interest in the line. The rail and the underlying properly serve
as the collateral for the morigage. In the contract, it clearly states that Honey Creek cannot take any of the track away
without asking INDOT for permussion. Until their loan is paid off, | believe we hald title since the rai ine s the security
for the mortgage. Like { said - | want to talk to my boss about this first [ have not tatked with Bill Smith | think we
might want to go take a look at the situation We may drive up there early next week [I'll let you know as we proceed
with this situation Thanks again for lefting us know about this sifuation

- Tom Beck

—Onginal Messaga—-

From: MARSHALL, LAVON

Sent-  Fnday, February 08, 2002 10 49 AM
To: BECK, TCM

Subject: Honey Creek Railroad

A couple weeks ago we inquired about the Honey Creek railroad and if it was abandoned. | recently talked
to Bill Smith who informed me that he was ripping rail from just North of SR 38 where it hooks nto NS and selling
the rail to make improvements to the ine that goes to Rushwille. | said that made sense but has he filed for
abandonment He stated that he owned not leased the rail and did not think he needed permission | gave him
your number for more particulars Has he contacted you? He has removed the rail already. What 1s your

determination of this matter? Let me know.

LaVon

oate _f-10-07
LISA C FIERCE




EXHIBIT L



MARK THORNBURG (02/12/07) HONEY CR 28 RAI
— SHEET 1 PAGE 1

f"\._ =N

RQAD, INC. PETITION FOR DECLATORY JUDGMENT
WAL PAGE 3

i_) y )
L 1 1PDEXI OF EIEIBITS
! htnﬁmzm 2 TAGES
2 SURRACE TRNNE R lnobac.::' Degonr.l.u: garibic Eo
3 PIMANCE DOCKET O 34369 T 4 nﬂmv Onély Woch Repore .
4 2 - gountmighny Daily Work Report .
: m c:n“l,: :nr:.am‘ a“li.'““ 5 3- ccun:y Righway Daily Work lupen'.
) [ 4- l.‘oun'r.y nlghny Daily Work neporl: '
[ ] Rick Niller 4
-------------------------------------------------------------- 7 3 - County Dighway Dally Work Report
? Harold Gra 4
[] L eounty Oighway Dally Work Repere
] Rick 4
] 7 - Uount'r Highway Dally Work Report .
* The depositicn upcn oral axaaination of MARKR TEORNBURG 10 Rxhibs . Pescairi .
e a witnesa produced and sworn before ou Liss C Plerce a 12 uuni: :' :T:;;M poutrlon o 13
n Rotary Public in mnd for the Couaty of Ranilton, Etate of 12
1: Indiana, taken on bwhalf of Gary L Roberts, Reberts Plpaline 13
1 Canstruction Corpany, Inc ard Roberts Constructisn, Inc , at 14
" the Renry County Courthouse, 1215 Race Street, Second Floor, 15
18 New Castle, Henry Ccuity, Indiana, €1 tha 12ih day of 14
1 FPebruary 2007, comeercing sl the hour of 1 15 pm a7
7 puxsusnt ro Applicable Rules of Procedure, with wriiten 18
1 notice as to tice and place thereof 19
19
20 20
. :
= a3
231 ALLIANCE COURT REPORTING
P O BOK 78251 a1
n IRDIANAROLIE, IN 46278-0261
13117) 875-3914 a5
25 1 |&/7) B67-8600
— PAGE 2 — PAGE 4
2 ]
1 APPEARANCES 1 (Béhibits 1 through 7 were marked for 1dentification,
2 2 and the following proceedings were had:)
1 FOR "ROBERTS" dobn & Brooke 3 {1.15pa8.)
) T : Feonany 12, 207
5 kuncie, Indiana 17208 5 MARK  THORNBURG, hoving been first duly
¢ Phone (765} Ta1-137s b siom to tell the truth, the whole truth ond
L] m "HOMEY CREEK" llchll'ﬂ R Wilagor 7 mmlm mt m tmﬂl, relutlm m ld
. £5: Ldsodto v g - a(mmﬁ(trfr wis exmined and testlfied o5 follows:
N Phoae Ta1d) sta-azos o 10 GUESTIONS BY JON H, BRIOKE:
11 Q Mr, Thomburg, my nome is John Brooke. I'a an attormey froa
o 12 Mncle. And this 1s Richard Wilson. He's on attorney fros
1 INDEX OF EXAM:INATION IE] somshiere In Pemsyivania,
12 oGS 14 MR, WILSON: Altcona and Pittsburgh.
T — 15 @ Altoono and Pittsburgh, Pemnsylvmnia, Hove you ever given o
15 Quentions by John H Brocks 4 16 deposition before?
16 A M.
17 @ All right. Well, this is your first experience, We'il try
15 {0 pake 1t os plegsant 05 possible,
19 A I m w; MI
20 @ I'sonno -- gl it 15, I's 90ing to ask you a serles of
n questions today, And I Just want to get on answer froa you.
N It can be *yes*; Lt con be *no<; 1t can be * don-t know, "
2 ¥hotever the mnswer 1S, You Just onoer - mnswer audibly,
a4 z m
25
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Uhh,

You hove t0 Gnswer *ves® or 'no.*

Yes.

Because the court reporter con't - she's taking a record of

all this. Okoy?

Dkoy.

nd so T don't know how to spell “uh-fuh,*

Oy,

S0 let's -~ just ves or no would be -- and I'1} resind vou,

Okmy? It's no blg deol. But T'11 remind you, It's -- it's

imost 1ike we've having @ comversation here, but we neeg to

keep 0 clear record. Okoy?

Yes.

Yery good. There you go. You cought yourself excellent,
IR, WILSON: That's quickly,

Quick study. If qt ony tize you need to take 0 break, plegse

don't hesitate to osk. This shouldn't be very long. But 1

Just -- 1 you need to toke o break, we're more than hoppy

to, Okay?

Yes.

All right. If aov tise I osk o question that's uncleor to

you, which happens o lot -couse I get twisted up, ask be to

restate it or rephrose It, Okoy?

Okay.

All right. Very good. ALl right. Mr. Wilson will qlso gsk

6
you sone questions when I get done. All right?
Okay.
All rioht. Very good. Are you esploved, sir?
Yes,
And where are you esployed?
Henry County Highway.
Okay. And what's vour position with the Henry County Higtway
Departeent?
1'n actuolly the rood supervisor,
Howt 1ong have you been a rood supervisor?
Three years.
Al right. Wt does a rood supervisor do?
It -- actuolly it -- T supervise the road work ond — being
done at the higway, paving ond stuff like that,
Okny, How long have you worked for the Henry County Highway
Departoent?
Twenty-elght vears.
Before you becase road supervisor, what did vou do?
I was o heavy equipaent operator.
Okay. All rlght. As part of the rood -- part of your dutles
as rood supervisor, do you keep recards of the -- of the sen
that do work and what they o ond that sort of thing?
Yes.
Okay. I'm going to hond you 0 series of docusents entitled
or nimbered Exhibits 1 throush 7 and osk 1T you con identify
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whot those documents are. Bxhibit 1. ve'll tolk about that
ore first.
Okay. At the tlse thot this hoppened, T really wasn't the
supervisor.
1 understang that,
Yeah, This here 15 -- he actually drove the truck. And he
W3S hauling the mix ond things to the powver.
Okay. “He* being who?
He'd be Todd Sharrett.
Okay. And these would be records that would be routinely
kept in the Highway Departeent's -—-
Yes.
Okay. And you're familiar with these types of records,
correct?
Yes. Yes,
Okay. Whot does that record tell ee?
It says that we was on 400 North west of 75 West. And this
is — right here {indicating) was the puo mix, which is the
alx we put down, and how oany loads he hauled.
That's the mix used for paving roods, rioht?
Yes. At this time, ves.
At that time, all right. And then Lt describes the different
foods that he was on putting -- brinoing -~ delivering the
alx to it, correct?
Yes.

And the quntity, 15.9, is that vards?

No. That's tons.

Tons. Okay.

Yes,

All right, S0 15.9 tons of pug mix were delivered to these
variation locations?

Yes,

Okay. And 132, the activity code, I think. What does that
signify?

That -- pavirg.

Okoy, ALl right. And then — what's 322 (sic) ot the bottom
there?

I don't know about that,

Okay. ALl right. All rioht, Let's toke 0 look ot Exhibit
Mmber 2. And who is that for?

That's Tony Burke,

Okay. And whot's Tony Burke's job?

He's driving the tnuck, the sase as Todd was.

Okay.

To the paver.

All right, And does it also identify the different roods?
Yes. And 1t's 400 North between 75 West and 400 -- that says|
400 West,

Okoy, Al right. And so they were qlso doing paving,
octivity code —

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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9
Yeoh. 130 — I'a not sure whot this is though, the - the
B
Okoy, All right. Let's go to the next one.
Gkay,
Bhibit Mmber 3. Who's that for?
Looks 1ike Tom Hardesan.
(Okay.
tie prob --
¥not was his Joi?
He wos @ heavy equipient operator. I would say he probably
-- yeon, 111 -- wos our roller, He wos on the roller,
All right. Doing poving work on County Rood 4D North?
400 North between 300 West and 75 West.
Okay. Mow, a1l these records so for hove been dated too,
haven't they?
Yes,
Okay, What are they dated?
This one here was 8-9-9.
Okny. All right. Let's go to the next one. Okoy. And
thot's a record for who?
Rick Miller,
ALl right.
|e -
And what did Rick - what was Rick Miller's Job?
110 was the operator on the machine.

On the paver?

On e paver, Yes.

Okay, Ckay. And 50 he's doing paving work, 132,

Un-huih,

(n County Rood 400 North between what roads?

75 ¥West and 125 West. And 400 Morth between 125 West ond 200
West.

Okay, And that olso wos done at or around the soe tiee In
Auust of "%6?

Yes,

Okoy. All right, MNext one, nisber five. Who's this for?
Tnis 1s Harold Gray.

Ckoy. What was Harold's job?

Truck, driver,

All rignt.

Sme roods and everything so —

Okay. But he didn't put the pug mix down. What wos he
doing?

He was octually -- he was In Truck 7, He didn't put the
npe. But thot's -- that's what he wos houling,

Oy,

T4 pretty sure he wos in Truck 7,

Okoy. Is that Just g single-axle --

Yes

ruck?
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Yes.
That's why it's only 8.65 tons?
Yes. Thot's why I wos looking, 'Cause when -- before he
retired he was {n o tondem. But he wos in -- Tngk 79 was @
single-@de, yes.
Okay. All right. And that wos o150 on County Road 400
North, Does he ldentify the roods that he was onf
He's saying 175. But thot -- I --
00 orth --
That must be 125.
-~ B0t of 175 hest?
Yeah. Okay.
All right. 400 Morth west of 175 West. 400 North west of
300 west, Ckay. All right, And then the from and to
were --
Actunily, this would be —- this would be 75 West -~
75 —
-- instead of one, veeh,
Okoy.
He Just eessed up.
gy, ALL right. Let's 9o to the next one, fumber 6, Can
you tell se whose card thot is?
Well, I'n thinking jt's Rick Howe,
Ckay.
Can barely read it. But I think that's what It is.

12
All tight.

And he wos 01s0 in o single-gxle, Mmber 72,

All right, He wus bringing mix also to the Job site --
Yes.

— t00. And once again 400 West west fron 75 West?

Yes,

Ok, ALl right. Next one.

This 15 Jismy Willims,

All right,

Sme thing.

He wos bringing mix --

Un-fwh.

- to that?

Un-twh,

'Yes, " right?

Yes. Yes, I'm sorry.

Very oood. Mo probles. Now, were you working on this crew
61507

Yes,

Okay. Whot was your position on this crew?

I wos in the oll distributor, vhich was the oil that goes
down before we put the pavement on it.

Ckay. We don't seen 1o have your tiee card in there,
Apnarently the 132, we -- at that tiee we wos sometiaes chip
sealing, which 1s 131, So I wos in the ofl distributor. And

A Searvice of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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B
I'd probably 9o hear, spreod the ofl, ond then I'd 90
sosevhere place else to work on chip seqling.

S0 I wasn't with thea qll the tige.
Okay. All right, Do you recall doing sose pavirg on
400 North south of Sulphur Springs at the various
Intersections out there in the county?
The only one T know of is Just in between 300 ond 75 vest,
m —
Okay. All right. And let pe -- let pe see if maybe we've
got  map here that ajont help with vou this. Which would be
better?

Okay. I'n going to show you whot's been ldentified
in o - in a previous deposition --
Okoy.
-- Bxnibit Mmber 3. And this s o Bop of Jefferson
Tomnship. It identiries a roilrood 1ine going fron around --
Just egst of State Rood 3 al) the way up to the Sulphur
Springs -- to thot elevator wp there. Are you faallior with
that?

You know where that roflroad 1ne rurs?

Yes,

Okay. And this is Stote Road 36, this dork line here. All
Hnt?

11

h-eh, Yes.
Are you faailiar with that?
Yes.
ALl right, Now, where would 400 Morth be? Is it one mile
south of 367 Or mile — agybe ¢ little sore than o mile?
Yech, Little wore thon a aile, yeoh.
Okoy. Would 1t be this rood right here (indicating) that
says 3L on 10?7
Yes. I -- probably, I~
Oy,
Without 1t saving it, I reolly don't --
Okny.
I'n sure this is it, yes.
Okay, Al right, And then where would 25 West be?
Be 155,
15. 1's sorry, 155,
It would be rignt here (indicating).
(kay,
This {s 125 (indlcating).

M. WILSON: Which one?

THE WITNESS: Right here,

MR, WILSON: Okay.
All rignt. Do you recall working on the Highway Departeent § (B
crew when they were paving over the roll crossings on 15
174
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A The only one 1 really remedber 1s 40D North, e went ocross
400 North --

u ml

A -~ on the railrood trocks on it.

Q Deoy, And why o vou reseaber that?

A Tdont kmow, I Just -- 1 Just --

Q Just do?

A Thou's the on I remember, ves.

0 Okay. was there gny -- @y -- ever ony discussion thot you
knew of about why that rollroad trock wos being paved over?

A Ko, Iwos--wewos Just told to go do it and we did it.
SO--

Q Oxay. And you would have paved over at or around August of
‘9%, That's what --

A Probably, 'Cotse --

0 Ok,

A I reolly don't know what the veor wus or the dute or
onything,

0 MI

4 I con't repegher gll that,

@ All right. But these all would have been people on -- on the
Crew that --

A Yes, That would be on the crew, yes,

§ Rioht,

A Yes,

PRGE 16

16

Q@ AL right. Did there ever cope @ tise when you vere required
10 90 out and chip away the asphalt for the railrood so that
they could use the 1ine?

A Mo

@ Okay. You remewber ony compents or discussion about thot In
the Highway Department, about having to open up the line
0oain *couse they wanted to use 1t?

A Mo,

@ All riont. Do vou know if County Rood 400 North hos been
paved since 19967

& (nly ocross here, we did, And 1t wos chip sealed before
that. It was -- it's g different kind of mix ond different
kind of thing, But it's never been — 1t hodn't been paved
-~ paved since then, I ouess.

0 Okoy, $o there would have been o chip ond seql after 19%
put on there?

A Mo, That would be -- be before. I's sorry.

@ Oky, before,

A Yes, before.

@ So the process was @ chip and seql before 19%, then it was

paved over 1n '96?

A Yes.

& Qkay, And you don't know that it's been paved aogin since
them?

A N,

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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17
Q@ All right, You hoven't been out there to pave it.
A W, Ihowe not,
@ And your three year @5 road supervisor, you haven't gone out
there to repove it, hove you?
A N, Mo

YA, BRONE: Okoy. ALl right. I have o further
qestions,

R, WILSON: I have no questions.

MR. BROOKE: Thot's it. See how egsy that wos?

THE WITNESS: Thot waos great,

(Thereupon, after an off-the-record discussion,

the following proceedings vere had:)

MR. BROOKE: You hove the opportanity to read and
sign the deposition just to moke sure she got everything
opccurote.  Or vou cn just woive thot signoture. Probobly
Just -- no longer than 1t wos, you can probably walve your
signature.

THE WITHESS: That would be fine.

MR, BRODKE: You won t have to reod 1t oooin.

AD FURTHER THE DEPONENT SAITH NOT,
(1:5 pa)

(Sgnature waived)

MARK THORNBURG

18
STATE OF INDIANA H
] 88
COUNTY OF HAMILTON )

I. Lisa C Plerce, & Motary Public in and for ths
County of Hamilton, Btate of Tndiana at large, do hereby
cortify that MARK THORNBURG the deponent herein, was by we
firat duly aworn to tell the truth, tha whwla truth, ard
nothing but the truth in the aforementioned matter,

That the foregoing deposition was taken on behalf of
Gary I. Roborts Reherts Pipeline Coastruction Company. Inc
and Rolercs Consiructien, Inc , at Herry County Courthouse,
1215 Race Street. Second Floor, Mew Castle, Henry County,
Indiana, on the 1ith day of February, 2007, cospmencing at the|
hour of 1 15 p m , pursuant to Applicable Rules of Procedure

That eaid deposition was taken down in stenograph notes
and aftervards reduced to typewriting under my direction, and
that the typewritten trarscript is a true record of the
testicony given by said deponen:, and thereafter presanted to
said deponent for his signature, and that the signature of
paid deponent to his depositicn was waived by the deponent
and all parties present, the deposition to be Tead with the
sane force and effect as if signed by him

That the partics were represented by their
aforementionad counsel

L L. T =~ I ]
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19
1 do further certify that I am a disinterested person
in this cause of action, that 1 &m not a relative or attor
of either party, or otherwiae interested in the event cof thig
acticn, and am not in the exploy of the attorneys for either
party
IN WITNESS WHEREOF I have hereunto set oy hand and

affixsd xy notarial s=al this of . 2007

NOTARY PUBLIC

My Coomission Expires
April 13, 2013

County of Residence
Hampilton

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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Before the
SURPACE TRAMSPORTATION RBOARD
FINANCE DOCFET NO 24848

HONEY CREEXK RAILROAD, IRC
PRTITION FOR DECLARARY ORDER

..............................................................

The depositlon upon oral examination of RICKEY MILLER,
a witness prod.ced and swern before me, Lisa C Plerce, a
Eotary Public in and fcr the County of Ramiltor, Btate cf
India%a, taken behalf of Gary L Roberts, Roberts Pipelinc
Congtruction Coxpany, Inc and Roberta Construction, Inc , at
the Henry County Ccurthouse, 1215 Race Etreet, Becend Floor,
New Castle, Heary Courty, Indiana, on the i2th day of
Pebruary, 2007, commsencing at the hour of 1 26 p m , pursuant
to Applicable Rules of Procedure, with written notice as to
tize and place thereof

ALLIANCE CCURT REPORTIRG
PO BOX 78261
TEDIANAPOLIE, IN 46278-026.
{317} 875-1914
1 (877} 867-8500

APPEARANCES

112 Bast Gubal.t Strect
Post Offlce Box 1071
Muncie, Indians 47308
Phone (765) 741-1)7%

FOR "HONEY CRERK" Richard R Wilaon

Ba 1D #25661

127 Lexington Avenue

Suile 100

Altogna, Pepnaylvania 16601
Fhone (B14] 944-3201

INDRX OF EXAMNINATION
PAORS

DIRECT EXAMINATION
Questions by Jekn B Brooke 3

INDEX OF EXNIBITS

PFAGES
"Roberts® Cepoaltion Exhibit Mo
Exhibit 3 from the Dcposl:i.on of
Mark Thormburg 5
Rxhibit 4 from the Deposition of
Mark Thornburg &
Exhibit 3 fron the Deposition of

Hillism € Emith 7
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C. PETITION FOR DECLATORY JUDGMENT
AGE 3

3
(26 pu}
Pebroary 12, 2007
RICKEY WILLER, having basn firsc duly
sworn to tell the truth, the whole cruth and
pothing but the truth, relating to said
matter was exanined and testifiad as follows
DIRECT EXAMIKATION
CUESTIONS BY JCHN H BPOCKE
Okay Would you state your name for the record, pleass
Rickey Miller
A.l right
befcre?
Mo, eoir

Hr Miller, have you aver given a deposition

Okay Well, very briefly, I'm going to ask you & series of
questions todsy If you cun just listen to my question and
answer ‘yes," "no," "l don't know," whatever Okay? Just as
long as you have a verbal answer so she can it get on the
tape recorded and it get down Okay?

1 gox you

Very good The other thing is, while we oay be ina
conversation, it's -- it's not unusual to talk when each
cther's talking We've got to make sure chat we don't do
thrat for thu court repoxtar Okay?

Okay No preblen

Very good Any tlwa you want to Lake & bresk, we're Dora

thon happy to take a break.

oml

IT ot ony time I ask you a question that you don't understond
or 1s unclear to you, osk me to restate it or rephrose it.
Okay?

Okay.

Sodetizes I get a little cheod of myself and So it coges oyt
garbled and no one con make sense of it, All right?
Oy,

All right, Are you esploved, sir?

Yes, sir.

And where are vou esploved?

tenry County Highway,

And hiw 1ong have you worked for the Henry County Highway
Departaent?

Rougnly 11, yeqrs,

Okay. What's your position with Henry County Highway
Departwent?

Heavy equipoent operator,

Okoy, Have you always been o heavy equipsent operdtor?
Yes, sir.

Okay. What types of equipaent to you operqte?

Pretty mxch everything,

Okoy, All rignt. And are the equipment itess nusbered?
le

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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5
Okay. And you -~ vou keep daily work reports; do you not?
Yes, sir,
All right. So the mmber on the dolly work reort will tell
us what type of equipment it is, right?
Yes, sir.
Okly. Here's Bhibit 1, just so I con get an understonding
of this. Bxhibit 1 1s q County Higtway Dolly Work Report for,
henry County, correct?
Yes, sir.
It shows the meber 120, That's a plece of equipeent, right?
Yo, sir, That s o truck,
All right. Okoy. S0 -- let's see. S0 he'd be a truck
griver. Llet's get -- I think I even stw one of yours In
here. Here's ore, 111,
That 1s --
-- equipeent? You know what that plece of equipsent 1s?
Yes, sir.
wmt 1s at?
It's a roller.
Ok,
Steel -- steel-wheel roller.
All right, And do you know who opergted thot rolier?
Mo, sir. I don't.
Con you read his nme there?
That's Tosay Hordeman there.

Okay, That's 9000 'Couse --

Yeoh, It looks like him, § think,

vy, Becouse T 1ike your hondwriting.

Yeah. Yegh.

All right, That's — that's -- Béhibit Naber &4 1S vour
Doily Work Report, correct?

Yes, sir.

All right. And it shows that you vere -- on August Sth,
you were operuting @ roller? Or what were you doing, the
o

110's the pover,

Okay, That's the paver. You were --

That's the --

- riving the paver.

Yes. I'm-- ] wos the paver operator thot dy.

Okay. What kind of paver Is (t?

Greyhound 342,

All right, All richt. And says thot you were opercting the
paver on County Road 400 North between County Rood 75 West
and 125 West and 125 west to 200 West, correct?

Yes, sir.

All rioht. And thot would have been August 9th, 19967
Yes, sir.

Al riont. Good. And this 1s a report that you fill out to
keep trock of your tiee, what you do, correct?

—— PAGE 7
7

A Yes, sir.

0 All right, Do you resesber doing this work out on 400 North?

A Yes, sir,

§ Okoy. All right. Were's o moD thot we used in -- Dhibit
Nusber 3. And this is where the -- the roilrood line is out
there to Sulfur Springs. Ckay?

A Okay.

0 And let's see. Kr. Thorrburg {dentifled this (Indicgting) as
County Rood 125 West. Are you fazilior with that?

A Yes, sir,

g And this would be County Road 400 North right here
{indicoting).

A Yes, sir.

@ All rignt. Do you recqll paving over the rojirood trocks
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there --

yes, sir,

-- on 400 North, All right. ¥nat do you recall about thot?
We Just paved over the roflrood tracks. 1 memn --

That would hove been 199, right?

Yes. On this day right here.

All right. All right. Did you hove any discussion with
anybody obout poving over the roilrood trocks?

M.

Anvbody tell you not to pave over the raflrond tracks?
No. My boss told ee to pave over the railroad trocks.

Okay. And who W0S your boss at the tipe?

Kenny Hortaan.

Okgy. Did you ask why vou were paving over railroad tracks?
1 don't ask nothing.

Ckay.

I Just do my Job.

1 understand. That's very good, vas there ever o time that
you recall the Highway Depariment hoving to 9o qut there to
chip oway the pavecent becouse the railrood wonted to
operate?

Not that I'n aware of, no.

(Okay. Have you been bock out there to pave on 400 North
since that time?

I don't run the naver no more, W0, sir.

Okay. Do you -- you're still o heavy equipent opengtor?
Yes. [ dig ditches now,

Oy,

That's octuolly what I wos hired to do.

Oh, nn the —

Rin the Grodall.

Okay.

S0 I just 1111 in oocasionally on the paver, S --

Okay. Do you recall having to 9o — amybody at the Highway

Department going bock out there on 400 North to pave it
gaain?

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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RICKEY MILLER (02/12/07) HONEY CREEK RAILROAD, INC. PETITION FOR DECLATORY JUDGMENT

9
Mo, sir. 1 don't recall that,

It's not 1ike you paved this -- that road every cople years?

Oh, no. M. It don't hoppen that woy.
I've heard encuch from the citizens of sy own county how
infrequently roads are paved.
¥ell, okay, We hear It quite often ourselves.
T'n sure you do. A1l rloht, Wos LS at sose point poved
also?
I don't know, I didn't do it.
Okay.
N.
A1l riont. All right. Do you recall any other time when
yourve paved over 1n, Jefferson Township here, paved over
these railrood tracks?
No, slr.
Okay. ALl right. So the best of your recollection is vou
paved -- they -- you ron the paver and paved over the
railrood trucks on 400 North in 1996. And thot's the lost
tine, right?
That's the lgst time, Yes, sir.

MR. BROOKE: Okoy. T have no further questions
then.

R, WILSON: I hove no questions,

M. BROGKE: That's it. You're all done.

bow, vou have the opportunity to read this and si

10
it to Eake sure the court reporter gat everything accurate.

THE WITNESS: Okay.

MNr. Brocke: Or you can walve that signature. Mo
longer thon this one was -- I mean, two minutes, three
pinutes long — I think she could get it pretty well
accurate, don't you?

“‘E Hml YeSJ Sll‘.

MR. BROOKE: Okay. Well, why don-t you just waive
signqture,

THE WITMESS: Okay. We'll woive it then.

AND FRTHER THE DEPORENT SATTH NOT.
(1:33 p.0.)

(Signature oived

RICKEY MILLER
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STATE OF ITHDIAMA )
1 -1
COUNTY OF HAMILTON )

1. Lisa C. Plerce, a Notary Public in and for the
County of Hamilton, State of Indiana at large, do hereby
certify that RICKEY MILLER, the deponent herein, was by ma
first duly sworn to tell the truth, ths whole truth, and
nothing but the truth in the aforementioned matter,

That the foregoing deposition was taken on behalf of
Gary 1, Robarts, Rcoberte Pipsline Comstructlion Cowxpany, Inc
and Robertn Construction, Inc . at the Henry County
Courthoune, Second Floor, 1215 Race Street, New Castle, Henry
County, Indiana. on the 12th day of Pebruary, 2007,
commencing at the hour of 1 26 p m , pursuant to Applizable
Rules of Procedure,

That sald depogition was taken down in stenograph motes
and afterwards raduced to typewriting under my direction, and
that the typewritten transcript is a true record of the
testimony given by said deponent, and thersafter presented to
sald deponent for his signature. and that the signature of
sald deponent to his depomition was waived by the deponent
and all parties present, the deposition to be read with the
same force and effect as if signed by him

That the parties were represented by their

. PAGE 12

12

aforementioned counaal

1 do further certify that I am a disinterested person
in thig cause of actiom; that I am not a relative or attornay
of either party, or otherwiss interested in the event of this
action, and am not in the employ of the attornays for either
party

IN WITNEGS WHEREOF, 1 have hereunto set my hand and

affixed wy notarial seal this of . 2007

NFOTARY PUBLIC

My Compission Expires
April 13. 2013

County of Rasideance
Hamilton

A Service of the ALLIANCE FOR LITIGATION SUPPORT, INC.
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Norfoik Southern Comoration

Law Department James R. Paschall

Three Commercial Place Senior General Attomey
Norfolk, Virgmia 23510-9241

Writer's Direct Dial Number

(757) 629-2759
fax (757) 533-4872
July 18, 2006

via fax 202-833-8831

Ms. Kathleen C Kauffman
Ackerson & Kauffman Fex PC
1250 H. Street, N.W., Suite 850
Washington, DC 20005

Re. STB Finance Docket No. 34869, Honey Creek Railroad, Inc. - Petition for
Declaratory Order - Notice of Deposition and Production of Records to

Non-Party Norfolk Southern Railway Company

Dear Ms. Kauffman:

This respond to the July 14, 2006 letter and attachments of Mr. Eric Bolton of
your firm to Mr. Roger Petersen and Mr. Paul Gilley of Norfolk Southern Corporation
Non-party Norfolk Southem Railway Company (NSR) objects to any discovery,
including without limitation interrogatories, depositions or requests for production of
documents or records, directed to it in this proceeding as immaterial, irrelevant and
burdensome. NSR rejects the notice of deposition and records production request.

As we read and understand the petition for declaratory order, the sole i1ssue
before the Surface Transportation Board is whether or not Honey Creek Railroad, inc.
consummated the abandonment of the railroad line that is the subject of the STB
decisions in STB Docket No. AB-856. The sole material, relevant and conclusive fact in
such determinations is whether the railroad has filed a notice of consummation with the
STB. See Aban. And Discon. Of R. Lines and Transp. tUnder 49 U.S.C. 10903, 2
S.T.B. 311, 318 (1997); Aimono LP — Abandonment Exemption — In Allegheny County,
PA, STB Docket No. AB-842X (STB served January 28, 2004); Burlington Northern and
Santa Fe Railway Company, The - Abandonment Exemption - in Washington County,
OR, STB Docket No AB-6 (Sub-No. 383X) (STB served December 28, 2001); Track
Tech, inc. — Abandonment Exemption = In Adair and Union Counties, IA, STB Docket
No. AB-483 (Sub-No 7X) (STB served April 28, 1999). 'Therefore, the information
sought in your discovery requests is irrelevant and immaterial. Under such
circumstances, it would be particularly burdensome to a non-party to be called upon to
respond to such discovery. Moreover, even If the information sought were relevant,

Operatng Subsichary Norfolk Southern Railway Company



Ms. Kathleen C. Kauffman
July 19, 2008
Page 2 of 2

most, if not all, of it would be in the possession of Honey Creek Railroad, Inc., making
requests for the same information to a non-party redundant as well as burdensome and

unnecessary

A non-party can be compelled to respond to discovery in an STB proceeding
only under a subpoena issued pursuant to 49 U.S.C. 721{c). See East West Resort
Transportation, LLC, and TMS, LLC, d/b/a Colorado Mountain Express - Petition for
Declaratory Order - Moftor Carrier Transportation of Passengers in Colorado, STB
Docket No. MC-F-21008, STB served June 1, 2005. We are quite confident that the
STB will not issue a subpoena to require NSR, a non-party, to respond to discovery that
is irrelevant and immaterial to the 1ssue before the Board and that is also redundant,
unnecessary and burdensome.

Very truly yours,

& @il i/

James R. Paschall

cc: via fax 814-944-6978

Mr. Richard R. Wilson

127 Lexington Avenue, Suite 100
Altoona, PA 16601

via fax 765-938-2803
Mr. William B. Keaton
126 West Second Street
Rushville, IN 46173-1874

via fax 765-288-7763
Mr. John H. Brocke

P. O. Box 1071

112 E. Gilver Street
Muncie, IN 47208-1071
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SCIME, MIKE

From:
Sent:
To:

Cc:
Subject:

Larry,

I5L

SCIME, MIKE

Thursday, August 22, 2002 9 00 AM
LOVEALL, LARRY
‘mgrain@lightbound com’

RE: Honey Creek Railroad

| spoke with Bill Smith, President of the Honey Creek Railroad this moming in response to your e-mail | advised
Bill that it was in his best interest to get his abandonment application filed with the STB as soon as possible He
expressed some hesitalion to do this as he doesn't want the night-of-way to revert (as it would once the STB approves an

abandonment)

As an alternative, Honey Creek plans to instruct its M-of-W contractor fo remove the crossbucks and any crossing
signals and to conspicuously remove a section of rait on both sides of each crossing Onca this 1s done, hazardous
materials trucks and school buses are no longer required to stop at the "crossings*

Bill - Please let Larry Loveall at our Greenfield Distnct know when you plan to have this work started and
completed. His phone number is 317-462-7751

Thanks
--~QOriginal Message—
From- LOVEALL, LARRY
Sent: Wodnesday, August 21, 2002 § 33 AM
To: SCIME, MIKE

Subject: Honey Creek Raillroad

Interested on where the abandonment status of this railroad
Recently a new company has relocated here and transports hazardous waste, we have receved several inquiries

of the safety

and do not slow down

LaVon

issue surrounding the fact that the general public knows there are no trains possible on this track

will not expect these haz mat trucks io be stopped at these crossings Let me Know
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